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SUMMARY

The Idaho Supreme Court affirmed a judgment holding that the Regans’ claimed prescriptive easement
was an encumbrance extinguished when the Orphan Parcel was conveyed by tax deed under the
former version of Idaho Code section 63-1009. The court held that the 2016 amendment to section 63-
1009 did not apply retroactively, rejected the Regans’ due process and statutory-conflict arguments,
and declined to consider an unpreserved challenge to the validity of the tax deed. Costs on appeal were
awarded to the Owens, but neither party received attorney’s fees.
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PROCEDURAL POSTURE The Regans appealed from summary judgment entered for the Owens
after remand in an action concerning an asserted prescriptive easement
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QUESTIONS PRESENTED

1. Whether a prescriptive easement was an encumbrance extinguished by the pre-2016 version of Idaho
Code section 63-1009 when the servient parcel was sold by tax deed.

2. Whether the 2016 amendment to Idaho Code section 63-1009 applied retroactively to the tax deed and
vested property rights at issue.

3. Whether the Regans were denied due process because they did not receive notice of the pending tax
deed.

4. Whether Idaho Code section 55-603 conflicted with Idaho Code section 63-1009.

5. Whether the validity and legal description of the tax deed could be challenged for the first time on
appeal.

6. Whether the Owens' request to combine tax assessments constituted relocation of the Regans' express
easement.

7. Whether either party was entitled to attorney's fees on appeal.

HOLDINGS

1. Under the pre-2016 version of Idaho Code section 63-1009, a prescriptive easement is an encumbrance
unless it is essential to the enjoyment of the servient parcel and enhances that parcel's value. Because the
evidence did not show that the Regans' easement enhanced the Orphan Parcel's value, the easement was
extinguished by issuance of the tax deed.

2. The 2016 amendments to Idaho Code section 63-1009 apply prospectively only and do not govern the
parties' previously adjudicated ownership and prescriptive-easement rights.

3. The Regans were not entitled to individualized notice of the tax deed because they were neither record
owners nor statutory parties in interest, and their claimed prescriptive easement was not readily
ascertainable to the county.

4. The statutes can be harmonized: section 55-603 states the general rule that easements survive
conveyances, while section 63-1009 creates the specific exception applicable to tax deeds. The specific
tax-deed statute controls.

5. The Court would not consider the alleged defects in the tax deed because neither the sufficiency of its
legal description nor its validity was challenged in the district court.

6. The Owens' request to combine the parcels for tax-assessment purposes did not relocate the Regans'
express easement.

7. Neither party was entitled to attorney's fees because neither side made frivolous arguments. Costs on
appeal were awarded to the Owens as the prevailing party.

KEY QUOTATIONS



“This statement does not convey with clarity the Legislature’s intent that Senate Bill 1388 be applied
retroactively—which is what the law requires.” (2017 Opinion No. 98, at 6-7)

“The Legislature is empowered to make laws, and this Court is empowered to interpret them.” (2017 Opinion
No. 98, at 8)

“This statute is constitutionally sufficient under notice standard articulated in Mennonite Board of Missions.”
(2017 Opinion No. 98, at 9)

FACTUAL BACKGROUND

The Owens purchased the Orphan Parcel from Kootenai County after a tax sale. The Regans claimed a right to
drive across the parcel and asserted a prescriptive easement. Evidence showed that the Orphan Parcel was likely
unbuildable, had limited utility because of an existing roadway, and lacked evidence that the Regans' claimed
easement enhanced the parcel's value. The county's tax records apparently did not identify the Regans as holders
of an interest in the parcel.

PROCEDURAL HISTORY

The Regans sued to reform the Owens' tax deed and establish a prescriptive easement across the Orphan Parcel.
In Regan I, the Idaho Supreme Court held that the claim was not barred by limitations, rejected reformation of
the deed and the district court's finding of a prescriptive easement on inadequate evidence, and remanded. On
remand, the district court granted the Owens summary judgment, concluding that Idaho Code section 63-1009
extinguished any prescriptive easement upon issuance of the tax deed. During the appeal, the Legislature
amended section 63-1009, but the Supreme Court held that amendment prospective only and affirmed.
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