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SUMMARY

The Armed Services Board of Contract Appeals considered the parties’ cross-motions for summary

judgment in First Street Contractors, LL.C’s appeal concerning a Corps of Engineers wastewater-

treatment-equipment contract. The appeal involves claims relating to differing site conditions for

concrete floor openings, glass-lined valves, and temporary grit-pump watch services. The Board

denied summary judgment on the claims because genuine issues of material fact remained regarding

contract interpretation, foreseeability, and whether the directed work exceeded the contract

requirements.
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Contract appeal from a contracting officer's final decision denying
certified claims. The parties filed cross-motions for summary
judgment on claims involving concrete floor openings, glass-lined

valves, and temporary grit-pump watch services.

Summary judgment is granted only when no genuine issue of material
fact exists and the moving party is entitled to judgment as a matter of
law. The Board applies Federal Rule of Civil Procedure 56 for
guidance, resolves significant factual doubts and reasonable inferences
in favor of the nonmovant, and does not weigh evidence or make

credibility determinations.
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QUESTIONS PRESENTED

1. Whether either party was entitled to summary judgment on First Street's Type I differing-site-condition

claim concerning the size of the existing concrete-floor openings.

2. Whether either party was entitled to summary judgment on the constructive-change claim concerning the
Corps' requirement that valves larger than three inches be glass lined.

3. Whether either party was entitled to summary judgment on the constructive-change claim concerning

continuous watch services for a temporary grit pump.

HOLDINGS

1. Neither party was entitled to summary judgment because genuine issues of material fact existed as to
whether First Street reasonably interpreted and relied on the contract's indication that the concrete-floor
openings were larger than the grit pumps and whether the smaller openings were reasonably
unforeseeable based on all information available at bidding.

2. Neither party was entitled to summary judgment because the contract was ambiguous as to whether
valves larger than three inches had to be glass lined, and a factual dispute existed concerning whether

extrinsic evidence showed that the parties intended such a requirement.

3. Neither party was entitled to summary judgment because a genuine issue of material fact existed as to
whether the permanent grit pumps being out of service affected the treatment process, thereby bringing

continuous temporary-pump watch services within the contract's continuous-work requirement.

KEY QUOTATIONS

“We will grant summary judgment only if there is no genuine issue as to any material fact, and the moving

party is entitled to judgment as a matter of law.” (5)

“In order to establish a Type I differing site condition claim, a contractor must prove that: (1) the contract
contained a positive indication of the conditions at the site; (2) the contractor reasonably interpreted and
relied upon the indicated site conditions; (3) the conditions encountered were materially different from those
indicated; (4) the conditions encountered were reasonably unforeseeable based upon all the information
available at the time of bidding; and (5) the contractor’s injury was caused solely by the differing site

condition.” (6)

“In order to demonstrate a constructive change, a [contractor] must show that: (1) it performed work beyond
the contract requirements (Change Element); and (2) the government ordered, expressly or impliedly, the
additional work (Order Element).” (13)



FACTUAL BACKGROUND

The Corps contracted with First Street to replace grit-dewatering equipment at the Gary Sanitary District
wastewater treatment plant. First Street alleged that the contract drawings indicated that existing concrete-floor
openings were larger than the pumps, that the contract required glass-lined valves larger than three inches only
through a constructive change, and that the Corps improperly required continuous watch services for a
temporary grit pump. The Board found factual disputes concerning reliance and foreseeability for the differing-
site-condition claim, the interpretation of an ambiguous valve specification and related extrinsic evidence, and

whether the temporary pump's operation affected the treatment process.

PROCEDURAL HISTORY

The Corps awarded First Street a contract to replace grit-dewatering equipment at a wastewater treatment plant.
First Street submitted a certified claim on June 20, 2024, and the contracting officer denied it in a final decision
dated September 16, 2024. First Street appealed to the Board, and the parties filed cross-motions for summary
judgment. The Board denied both parties' motions on all three claims because genuine issues of material fact

remained.
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