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SUMMARY

The New York Appellate Division, Third Department, affirmed an Unemployment Insurance Appeal
Board determination that the claimant was not totally unemployed while receiving benefits. The court
held that substantial evidence supported findings that he willfully misrepresented his business
activities, making the $29,767.50 overpayment recoverable and justifying the forfeiture of 912 future
benefit days.
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PROCEDURAL POSTURE Claimant appealed from a decision of the Unemployment Insurance
Appeal Board that, upon reconsideration, adhered to its determination
that claimant was ineligible for unemployment insurance benefits
because he was not totally unemployed, that benefits paid to him were
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STANDARD OF REVIEW The Board's determination concerning whether a false statement or
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substantial evidence. Credibility determinations are within the Board's
province.
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QUESTIONS PRESENTED

1. Whether substantial evidence supported the Board's determination that claimant willfully misrepresented
his business activities while reporting that he was totally unemployed.

2. Whether recovery of the unemployment-benefit overpayment and the reduction of future benefits were
proper.

HOLDINGS

1. The Board's finding that claimant willfully made inaccurate reports about his business activities was
supported by substantial evidence and therefore would not be disturbed.

2. Because substantial evidence supported the determination that claimant willfully made inaccurate
reports, recovery of the $29,767.50 overpayment and forfeiture of 912 days of future benefits were
proper.

KEY QUOTATIONS

“Whether a false statement of misrepresentation was willful is an issue for the Board to resolve and its
determination will not be disturbed if it is supported by substantial evidence” (52 A.D.3d at 1123)

“Assessments of credibility are solely within the province of the Board” (52 A.D.3d at 1123)

FACTUAL BACKGROUND

Claimant was an actor and model who operated Mergent Services in connection with his various lines of work.
The business expanded in 2002 to include supplying air-purification devices, and the record showed that
claimant engaged in business activities, including writing business checks, banking, and pursuing litigation,
during periods when he reported that he was totally unemployed and had no business or income-generating
activity. He received unemployment benefits during several periods in 2001, 2002, and 2003, and the Board
found that he willfully made inaccurate reports of his business activities.

PROCEDURAL HISTORY

The initial determination found claimant ineligible for benefits during the relevant periods. After a hearing, the
determination was sustained, and the Unemployment Insurance Appeal Board remanded the matter in December
2005 for further development of the record. In March 2006, the Board affirmed its prior determinations, finding
claimant not totally unemployed, assessing a $29,767.50 overpayment, ruling the overpayment recoverable, and
imposing a 912-day forfeiture of future benefits. The Board later adhered to that decision after claimant sought
reopening and reconsideration, and the Appellate Division affirmed.



DISPOSITION

affirmed
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