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SUMMARY

The Appellate Division, Fourth Department, affirmed a Family Court order modifying the parties'
prior custody arrangement. The court held that the record provided a sound and substantial basis for
granting the father primary physical residency for educational purposes and reducing the mother's

parenting time during the school year.
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DISPOSITION affirmed

PROCEDURAL POSTURE Mother appealed from an order of Monroe County Family Court that

continued joint legal custody and modified the prior custody order by
granting the father primary physical residency of the child for
educational purposes and residency on school nights during the school

year.

STANDARD OF REVIEW A custody and visitation determination made after an evidentiary
hearing is entitled to great weight and will not be set aside unless it
lacks an evidentiary basis in the record. A custody modification must
have a sound and substantial basis in the record and serve the child's

best interests.
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QUESTIONS PRESENTED

1. Whether Family Court properly modified the prior custody order after the parties alleged a change in

circumstances.

2. Whether the record provided a sound and substantial basis for determining that the modified custody

arrangement was in the child's best interests.

3. Whether the Appellate Division should disturb Family Court's custody determination based on the
evidentiary record.

HOLDINGS

1. Because the parties did not dispute that a change in circumstances sufficient to warrant an inquiry into
the child's best interests had occurred, modification of the prior custody order was properly considered.

2. Family Court's determination that it was in the child's best interests to modify the custody arrangement,
granting the father primary physical residency for educational purposes and school-night residency

during the school year, had a sound and substantial basis in the record.

3. The Appellate Division would not disturb Family Court's custody determination because it was based on

an evidentiary hearing and had an evidentiary basis in the record.

KEY QUOTATIONS

“Generally a court's determination regarding custody and visitation issues, based on its first-hand assessment
of the credibility of the witnesses after an evidentiary hearing, is entitled to great weight and will not be set

aside unless it lacks an evidentiary basis in the record” ([*1])

“We conclude that there is a sound and substantial basis in the record to support Family Court's

determination that it is in the child's best interests to modify the custody arrangement” ([*1])

FACTUAL BACKGROUND

The parties shared a prior custody arrangement and both filed competing petitions alleging a change in
circumstances. The mother repeatedly failed to ensure that the child arrived at school on time, even though she
did not work mornings on many of the days when the child was late. Family Court determined that the child's
best interests would be served by remaining in the father's school district, with the father having primary
physical residency and the mother receiving reduced parenting time during the school year and increased

parenting time when school was not in session.

PROCEDURAL HISTORY



The parties filed competing petitions alleging a change in circumstances under Family Court Act article 6.
Family Court modified the prior custody arrangement, continuing joint legal custody while granting the father
primary physical residency and reducing the mother's parenting time during the school year. The Appellate
Division unanimously affirmed without costs.

DISPOSITION

affirmed

CASES CITED

e Matter of Cooley v Roloson, 201 AD3d 1299, 1299-1300 [4th Dept 2022]

e Matter of Muriel v Muriel, 179 AD3d 1529, 1529 [4th Dept 2020]

e Matter of Nordee v Nordee, 170 AD3d 1636, 1636-1637 [4th Dept 2019], Iv denied 33 NY3d 909 [2019]
e Matter of Warren v Miller, 132 AD3d 1352, 1354 [4th Dept 2015]

e Matter of Verne v Hamilton, 191 AD3d 1433, 1434 [4th Dept 2021]

Retrieved from lawtools.ai - https://lawtools.ai/cases/state/new-york-supreme-court-appellate-division-fourth-department-supreme-court-

of-the-state-of-new-york-a/2026/matter-of-hernandez-v-mcgowan-id2g 117t



