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SUMMARY

The New York Appellate Division, Third Department, considered appeals from neglect adjudications
involving two children whose mother was alleged to have been intoxicated while they were in her
care. The court held that although the evidence supported a finding that the mother was intoxicated, it
did not establish that the children were in imminent danger or that neglect had been proven, and it
reversed the orders and dismissed the petitions.
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QUESTIONS PRESENTED

1. Whether the child's out-of-court statement that the mother pressured him to take a sip of an alcoholic
beverage was sufficiently corroborated to be considered in determining neglect.

2. Whether the evidence that the mother was intoxicated or impaired while the children were in her care
established that the children were in imminent danger because of a failure to exercise the minimum
degree of care.

HOLDINGS

1. Repetition of the child's accusation to multiple adults did not provide sufficient corroboration of the
child's prior account, so the statement should not have been considered as part of the neglect
determination.

2. The conflicting evidence nevertheless provided sufficient proof to uphold Family Court's factual
determination that the mother was intoxicated.

3. The evidence did not establish that the children were in imminent danger as a consequence of the
mother's failure to exercise the minimum degree of care; the single incident was therefore inadequate to
constitute neglect.

KEY QUOTATIONS

“"[A] party seeking to establish neglect must show, by a preponderance of the evidence, first, that a child's
physical, mental or emotional condition has been impaired or is in imminent danger of becoming impaired
and second, that the actual or threatened harm to the child is a consequence of the failure of the parent or
caretaker to exercise a minimum degree of care in providing the child with proper supervision or
guardianship"” (at -3-)

“"In order for danger to be imminent, it must be near or impending, not merely possible"” (at -3-)

“"the statutory test is minimum degree of care – not maximum, not best, not ideal"” (at -3-)

“"repetition of an accusation by a child does not corroborate [that] child's prior account"” (at -4-)

“"merely possible" danger is insufficient to establish neglect” (at -5-)

FACTUAL BACKGROUND

The mother consumed an alcoholic drink at a Christmas party and later fell asleep in her apartment while caring
for her nearly six-year-old son. Her nearly three-year-old daughter was mistakenly returned to her approximately
twelve hours early, and the mother remained difficult to awaken. A neighbor removed both children to her
apartment, and the evidence showed that the mother was impaired but not highly intoxicated, did not slur her
speech, and had no difficulty walking or standing.

PROCEDURAL HISTORY



The Ulster County Department of Social Services commenced separate neglect proceedings concerning Marshall
HH. and Cadence GG., alleging primarily that their mother was intoxicated while the children were in her care.
After fact-finding and dispositional hearings, Family Court of Ulster County found both children neglected and
placed them with their respective fathers. The Appellate Division reversed the orders and dismissed the petitions.

DISPOSITION

reversed

REMAND INSTRUCTIONS

None; the orders were reversed and the petitions were dismissed.
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