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SUMMARY

The court held that a trustee of a common trust fund under Banking Law § 100-c is judged by its
conduct, not investment performance, and a surcharge requires proof of negligence causing financial
loss; the fact that other investments would have produced slightly more income does not establish a
breach. It further ruled that a trustee bank’s investment of fund assets in another common trust fund or
in shares of other banks does not constitute self-dealing or violate Banking Law § 97, because those
prohibitions apply only to investments on the bank’s own account, not in a fiduciary capacity.
Additionally, the management committee and minutes requirements of 3 NYCRR 22.2 do not mandate
detailed records of deliberations, and routine approval of a fund manager’s decisions does not show an
improper delegation of committee authority.
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QUESTIONS PRESENTED

1. Whether the trustee improperly allocated fund assets between income and principal, sacrificing income
for principal growth.

2. Whether the trustee's investment in the Bankers Trust International Fund violated its duty of loyalty or
was otherwise improper.

3. Whether the trustee's purchase of shares in other banking corporations violated Banking Law § 97.

4. Whether the trustee failed to comply with the management committee and minute-keeping requirements
of 3 NYCRR 22.2.

HOLDINGS

1. The trustee did not breach its fiduciary duty. The test for trustee negligence is one of conduct rather than
performance, and the fact that slightly more income would have been earned with alternative
investments does not establish a breach of duty.

2. No breach of duty of loyalty or impropriety occurred. The guardian's allegation of improper motive was
speculative; the investment was authorized by the Master Plan approved by the State Banking
Department; and federal regulations prohibiting investments in affiliates apply only to banks on their
own account, not as fiduciaries.

3. The purchase did not violate Banking Law § 97. The statutory prohibition applies only when a bank
invests on its own account, not in a fiduciary capacity. The Banking Department confirmed this
interpretation.

4. The trustee did not violate the regulation. The regulation does not require detailed minutes of committee
deliberations; only minutes of decisions and activities. The mere fact that committee members
consistently approved the fund manager's decisions does not, without more, show an abdication of their
duties.

KEY QUOTATIONS

“The test is one of conduct rather than performance ( Matter of Morgan Guar. Trust Co., 89 Misc. 2d 1088,
1091, 396 N.Y.S.2d 781 [Sur Ct, NY County 1977]), and the trustee's conduct was not shown to be deficient.”
(219 A.D.2d at 272-73)



“While the fact that the portfolio showed over-all increase in total value during the accounting period does
not insulate the trustee from responsibility for imprudence with respect to individual investments for which it
would otherwise be surcharged, the fact that slightly more income would have been earned had the trust
purchased Treasury bills or some other investment does not establish a breach of duty which would warrant a
surcharge.” (219 A.D.2d at 272)

“A trustee not only has an absolute duty of loyalty but must also distance itself from situations where its
interest may be in conflict with its duty.” (219 A.D.2d at 273)

“The statutory prohibition is limited to situations where the bank invests on its own account, rather than as a
fiduciary.” (219 A.D.2d at 274)

“The fact that the other committee members never declined to sign off on the fund manager's decisions does
not lead to the conclusion that they abdicated their duties and effectively allowed decisions to be made by
only one person.” (219 A.D.2d at 276)

FACTUAL BACKGROUND

Bankers Trust Company, as trustee of the Capital Income Fund (a common trust fund), filed its eighth periodic
accounting for the period May 1, 1984 through December 31, 1990. The guardian ad litem for income
beneficiaries objected to several aspects: (1) that the trustee improperly allocated assets to benefit principal over
income; (2) that the trustee invested in the bank's own International Fund allegedly to market a new product; (3)
that purchasing shares of other banking corporations violated Banking Law § 97; (4) that the trustee failed to
comply with management committee and minute-keeping requirements. The guardian asserted that these actions
caused financial loss or demonstrated breaches of duty.

PROCEDURAL HISTORY

Trustee petitioned for settlement of the eighth periodic accounting for the common trust fund. The guardian ad
litem for income beneficiaries raised five objections. Trustee moved for summary judgment. Surrogate's Court
denied summary judgment on four objections, then granted reargument as to one objection (violation of Banking
Law § 97) and granted summary judgment on that objection, otherwise denying reargument. The Appellate
Division consolidated the appeals from both orders.

DISPOSITION

modified
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