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SUMMARY

The Appellate Division, Second Department, reversed an order denying defendants’ motion to
disqualify plaintiffs’ counsel in a personal-injury action arising from a rear-end automobile accident.
The court held that counsel’s joint representation of the plaintiff driver and passenger plaintiffs created
a conflict after defendants asserted a counterclaim against the driver, and that the record did not
establish informed written consent to the potential conflict.
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PROCEDURAL POSTURE Defendants appealed from an order denying their motion to disqualify
plaintiffs' counsel based on a conflict of interest.

STANDARD OF REVIEW A trial court's determination on attorney disqualification is reviewed
for abuse of discretion; the moving party bears the burden of
demonstrating that disqualification is warranted.

PRECEDENTIAL VALUE Published appellate decision
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QUESTIONS PRESENTED

1. Whether Gambone Law Group, PLLC, had to be disqualified from representing the plaintiff driver and
passenger plaintiffs because the defendants' counterclaim against the plaintiff driver created a conflict of
interest.

2. Whether the plaintiffs waived the potential conflict under Rule 1.7(b) of the New York Rules of
Professional Conduct.

HOLDINGS

1. The defendants demonstrated that Gambone's representation of the plaintiff driver and the passenger
plaintiffs created a conflict of interest because the plaintiff driver's pecuniary interests conflicted with
those of the passengers once the defendants asserted a counterclaim against him.

2. Under the circumstances, Gambone should be disqualified from continuing to represent any of the
plaintiffs in the action.

3. The record was inadequate to establish that the plaintiffs waived the potential conflict under Rule 1.7(b)
because counsel failed to submit written confirmation of informed consent.

KEY QUOTATIONS

“A party's entitlement to be represented by counsel of his or her choice is a valued right which should not be
abridged absent a clear showing that disqualification is warranted” (*1)

“the pecuniary interests of the plaintiff driver conflicted with those of the passengers once the defendants
asserted the counterclaim against the plaintiff driver” (*2)

FACTUAL BACKGROUND

On January 28, 2021, Miguel A. Ramirez Diaz was allegedly stopped at a red traffic signal when his vehicle was
struck from behind by a vehicle operated by Edward R. Gomez and owned by Canada Dry Bottling Company of
New York, L.P. Diaz and three passengers jointly sued the defendants for personal injuries and were represented
by Gambone Law Group, PLLC. The defendants asserted a counterclaim against Diaz for common-law
indemnification or contribution, alleging that the plaintiffs' injuries resulted in whole or substantial part from
Diaz's negligence.

PROCEDURAL HISTORY

Plaintiffs commenced a personal-injury action against the defendant driver and vehicle owner. The defendants
asserted a counterclaim against the plaintiff driver for common-law indemnification or contribution and later
moved to disqualify the law firm jointly representing the plaintiff driver and passengers. The Supreme Court,



Queens County, denied the motion, finding no conflict because the plaintiff driver was not at fault. The Appellate
Division reversed and granted the motion.

DISPOSITION

reversed
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