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SUMMARY

The United States District Court for the Southern District of California granted Defendants’ Rule 12(b)
(6) motion to dismiss claims in Paul A. Lapchak’s Second Amended Complaint. The court dismissed
the breach-of-contract claim against Donna Skerrett without prejudice and with leave to amend, and
dismissed the California Labor Code section 1102.5 whistleblower claims against Skerrett with
prejudice. The section 1102.5(b) and (c) claims against Paradigm Biopharmaceuticals (USA), Inc.
were dismissed without prejudice and with leave to amend.
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DISPOSITION dismissed

PROCEDURAL POSTURE Defendants moved under Federal Rule of Civil Procedure 12(b)(6) to
dismiss the first cause of action as to Skerrett and the second cause of
action as to both defendants. The court granted the motion, dismissing
the challenged claims with or without prejudice as specified in the
order.

STANDARD OF REVIEW Under Rule 12(b)(6), the court determines whether the complaint
states a cognizable legal theory and sufficient facts under Rule 8(a). It
accepts well-pleaded facts as true, draws reasonable inferences in
plaintiff's favor, and requires sufficient factual matter to state a claim
that is plausible on its face.

PRECEDENTIAL VALUE unpublished

PARTIES Paul A. Lapchak v. Paradigm Biopharmaceuticals (USA), Inc., Donna
Skerrett
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QUESTIONS PRESENTED

1. Whether Lapchak adequately pleaded a breach-of-contract claim against Skerrett when he alleged that
the Employment Agreement was between himself and Paradigm, not Skerrett.

2. Whether Lapchak could assert California Labor Code section 1102.5 claims against Skerrett without
alleging an employment relationship between himself and Skerrett.

3. Whether Lapchak adequately pleaded a section 1102.5(b) retaliation claim against Paradigm based on
alleged reports of drug toxicity and compensation-related complaints.

4. Whether Lapchak adequately pleaded a section 1102.5(c) retaliation claim against Paradigm by alleging
complaints about unsafe drug activity without identifying a refusal to participate in unlawful conduct.

HOLDINGS

1. A breach-of-contract claim cannot proceed against Skerrett where the pleaded Employment Agreement
was between Lapchak and Paradigm and Skerrett was not alleged to be a party to the agreement.

2. The plaintiff's section 1102.5 whistleblower claim against Skerrett was dismissed because the complaint
did not allege an employment relationship between Lapchak and Skerrett, and the court rejected the
theory that the statutory phrase 'any person acting on behalf of the employer' permits individual liability
under the circumstances presented.

3. The complaint failed to state a section 1102.5(b) retaliation claim against Paradigm because the alleged
drug-toxicity report did not identify a specific legal violation and the compensation-related allegations
did not identify to whom plaintiff complained or otherwise adequately plead Paradigm's awareness of
protected activity.

4. A section 1102.5(c) claim requires allegations that the employee refused to participate in conduct that
would violate a statute, rule, or regulation; complaints about allegedly unlawful activity, without
allegations identifying the requested conduct and the employee's refusal, are insufficient.

KEY QUOTATIONS

“A plaintiff must be able to identify a specific state or federal statute, rule, or regulation which he believed
was being violated.” (at 8)

“complaints of alleged unlawful activity alone are insufficient to show he refused to participate in such
activity.” (at 11)

FACTUAL BACKGROUND



Paul A. Lapchak was employed by Paradigm as its Global Head of Translational Development under an
employment agreement that allegedly provided compensation and Paradigm shares. He alleged that Paradigm
failed to timely provide certain shares and that he reported toxicity concerns regarding Paradigm's PPS or Zilosul
drug, after which his computer access was disabled and he was later terminated. The Second Amended
Complaint asserted contract, whistleblower, wage-and-hour, and retaliation claims, but the motion challenged
only the contract claim against Skerrett and the whistleblower claim against both defendants.

PROCEDURAL HISTORY

Plaintiff filed the action on January 22, 2024, and later filed a First Amended Complaint asserting four causes of
action. The court dismissed several claims without prejudice and with leave to amend on February 7, 2025.
Plaintiff filed a Second Amended Complaint asserting seven causes of action, after which defendants filed the
motion addressed in this order. The court granted the motion and gave plaintiff twenty-one days either to file
another amended complaint or state that he would not do so.

DISPOSITION

dismissed

REMAND INSTRUCTIONS

Within twenty-one days, plaintiff must file an amended complaint or indicate that he will not do so. Any
amended complaint must be complete in itself; claims not realleged may be deemed waived. Failure to comply
may result in dismissal under Rule 41(b).
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