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SUMMARY

The Seventh Circuit held that the district court plainly erred in applying a ten-year mandatory
minimum sentence under 21 U.S.C. § 841(b)(1)(B) based on the defendant’s prior Ohio conviction for
cocaine possession. Applying the First Step Act of 2018, the court concluded that the prior conviction
did not necessarily entail possession with intent to manufacture or distribute a controlled substance
and therefore did not qualify as a serious drug offense. The court vacated the judgment and remanded
for resentencing.
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QUESTIONS PRESENTED



1. Whether the First Step Act applied to Godinez because it was enacted after his plea agreement but before
sentencing.

2. Whether Godinez's prior Ohio conviction for possession of cocaine was a serious drug offense under 18
U.S.C. § 924(e)(2)(A)(ii), and therefore a serious drug felony triggering the enhanced mandatory
minimum under 21 U.S.C. § 841(b)(1)(B).

3. Whether the district court's use of the incorrect ten-year mandatory minimum constituted plain error
warranting resentencing.

HOLDINGS

1. The relevant First Step Act amendments applied to Godinez because his offense predated enactment and
his sentence had not been imposed when the Act became effective.

2. A state offense qualifies as a serious drug offense only when the conduct prohibited by the offense
necessarily entails manufacturing, distributing, or possessing with intent to manufacture or distribute a
controlled substance; an offense need not expressly include the conduct as a formal element, but a mere
permissive inference is insufficient.

3. Godinez's Ohio conviction for possession of cocaine under Ohio Revised Code § 2925.11 was not a
serious drug offense under § 924(e)(2)(A)(ii) because the Ohio possession statute did not necessarily
entail intent to manufacture or distribute cocaine.

4. The district court plainly erred by using a ten-year mandatory minimum instead of a five-year mandatory
minimum, and the error affected Godinez's substantial rights and the fairness of the proceedings,
requiring resentencing.

KEY QUOTATIONS

“Nonetheless, not every offense conceivably related to the manufacture or distribution of drugs “involves”
the intent to manufacture or distribute.” (at 12)

“A legislative grant of an affirmative defense of personal use for the possession of small amounts of
controlled substances does not compel the inference that a defendant who possesses a quantity in excess of
that small amount necessarily has the intent to manufacture or distribute that larger amount.” (at 16)

“Mr. Godinez’s prior conviction for possession of cocaine was not a “serious drug offense” within the
meaning of § 924(e)(2)(A) and therefore was not a “serious drug felony” under § 841(b)(1)(B).” (at 22)

FACTUAL BACKGROUND

Federal agents arrested Fernando Godinez and his brother during a controlled purchase involving approximately
two kilograms of cocaine. Both brothers were armed, and Godinez had brought extra ammunition, although he
surrendered without resistance when officers surrounded him. Godinez pleaded guilty to conspiracy to distribute
cocaine and possession of a firearm in furtherance of a drug-trafficking crime. The district court relied on his
2008 Ohio conviction for possession of cocaine to impose a ten-year, rather than five-year, mandatory minimum
on the drug-conspiracy count.



PROCEDURAL HISTORY

Godinez pleaded guilty to conspiracy to distribute cocaine and possession of a firearm in furtherance of a drug-
trafficking crime. The district court treated his prior Ohio cocaine-possession conviction as a qualifying
conviction for purposes of the enhanced mandatory minimum under 21 U.S.C. § 841(b)(1)(B), imposed a total
sentence of 204 months, and used a ten-year mandatory minimum in calculating the sentence. Because Godinez
did not object at sentencing, the Seventh Circuit reviewed for plain error and vacated the sentence, remanding
for resentencing.

DISPOSITION

vacated

REMAND INSTRUCTIONS

Vacate the sentence and remand to the district court for resentencing using the correct five-year mandatory
minimum and without treating the Ohio possession conviction as a serious drug offense or serious drug felony.
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