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SUMMARY

The Iowa Supreme Court held that a criminal defendant may be absent from the portion of an
eyewitness deposition addressing the perpetrator's identity when the defendant's presence would create
an impermissibly suggestive identification procedure. The court reversed the district court's order
requiring Melissa Folkerts to attend the entire deposition and remanded for further proceedings. Two
justices dissented, arguing that the majority improperly created a per se rule and that existing
confrontation and due-process principles required affirmance.
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QUESTIONS PRESENTED

1. Whether a criminal defendant may be absent from the portion of an eyewitness deposition in which the
parties question the witness about the identity and physical characteristics of the alleged perpetrator.

2. Whether requiring the defendant to sit beside counsel during such questioning would create an
impermissibly suggestive identification procedure violating due process.

3. Whether Iowa Rule of Criminal Procedure 2.27 and prior Iowa decisions required the defendant's
presence throughout the deposition.

HOLDINGS

1. When the identity of the perpetrator is at issue and the defendant timely moves to be absent, the district
court may allow the defendant to be absent while the parties question an eyewitness about the
perpetrator's identity. Identity questioning should occur at the beginning of the deposition, and the
defendant must be present after all parties complete that questioning.

2. The admissibility of an identification obtained through an allegedly suggestive procedure is analyzed
first by determining whether the procedure was impermissibly suggestive and, if so, whether the
identification was nevertheless reliable under the totality of the circumstances.

KEY QUOTATIONS

“In order to avoid an impermissibly suggestive identification of the defendant during the course of a
deposition, we hold the defendant is not required to be present at the deposition until the parties have
completed questioning the eyewitness as to the identity of the perpetrator.” (762)

“It is the likelihood of misidentification which violates a defendant’s right to due process.... Suggestive
confrontations are disapproved because they increase the likelihood of misidentification, and unnecessarily
suggestive ones are condemned for the further reason that the increased chance of misidentification is
gratuitous.” (764)

“As to all cases pending, if the identity of the perpetrator of the crime is at issue and a defendant makes a
timely motion to be absent from that part of the deposition when the parties question an eyewitness
concerning the identity of the perpetrator of the crime, the court may allow the defendant to be absent during
that part of the deposition.” (766)

FACTUAL BACKGROUND

At approximately 3:00 a.m. on July 17, 2003, three people allegedly broke into an elderly woman's apartment
and stole a television and VCR. The victim described one intruder as a white female in her mid-twenties wearing
a pink shirt and jeans, and police later found Folkerts outside the residence. The victim subsequently identified
Folkerts from a photo lineup. Before the victim's deposition, Folkerts sought to be absent while the parties
questioned the victim about the physical characteristics and identity of the perpetrator.



PROCEDURAL HISTORY

Folkerts was charged with second-degree burglary and fourth-degree theft after an eyewitness identified her
from a photo lineup. She moved to establish identification procedures and requested permission to be absent
while counsel questioned the eyewitness about the perpetrator's identity. The district court denied the motion, the
court of appeals affirmed, and the Supreme Court granted discretionary review.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The district court must permit Folkerts to be absent during the portion of the victim's deposition concerning the
identity of the perpetrator. Identity questions should occur at the beginning of the deposition, and Folkerts must
be present after all parties complete that questioning. The court of appeals decision was vacated and the district
court order was reversed.
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