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SUMMARY

The California Court of Appeal affirmed judgment against property owners who constructed an
unpermitted retaining wall that encroached on a neighboring parcel. The court held that the owners
could not establish a prescriptive easement to maintain improvements constituting an abatable public
nuisance and upheld denial of an equitable easement. The opinion also addresses evidentiary rulings

concerning alleged defamatory statements, in an unpublished portion.
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DISPOSITION affirmed

PROCEDURAL POSTURE Plaintiffs appealed from a judgment entered after a bench trial that

rejected their claims for prescriptive and equitable easements, quieted
title against those claims, ordered removal of encroachments, and
restored the hillside. The appeal also challenged evidentiary rulings
excluding evidence concerning the alleged prescriptive easement and

allegedly defamatory communications.

STANDARD OF REVIEW A motion in limine that effectively operates as a motion for nonsuit is
reviewed under the nonsuit standard: all inferences and evidentiary
conflicts are resolved in favor of the losing party, and the ruling is
upheld only if required as a matter of law. Equitable-easement factual
findings are reviewed for substantial evidence, while the decision
whether to grant an equitable easement, including whether conduct
was sufficiently willful or negligent to defeat relief, is reviewed for
abuse of discretion. The applicability of Civil Code section 47's

privilege to undisputed facts is reviewed independently.



PRECEDENTIAL VALUE Published in part; part III of the Discussion is unpublished

PARTIES Francis Wang, individually and as trustee, et al., Laura Young v. Peter

Peletta, individually and as trustee
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UESTIONS PRESENTED

Whether the trial court properly used a motion in limine to exclude evidence supporting plaintiffs'

prescriptive-easement theory.

. Whether plaintiffs could acquire a prescriptive easement to maintain unpermitted improvements that

constituted a public nuisance subject to abatement.

. Whether the evidence compelled granting an equitable easement despite the trial court's finding that the

encroachment was not innocent.

. Whether communications to County officials and a neighbor concerning the code violations were

protected by Civil Code section 47's official-proceeding privilege.

. Whether statements describing plaintiffs as a disgrace to their profession and criticizing their association

with UC Berkeley were actionable defamation or nonactionable opinion.

OLDINGS

. A motion in limine may be used to dispose of a cause of action or theory of recovery when the court
exercises its inherent power to control litigation and conserve judicial resources, although the ruling

remains subject to the applicable appellate standard of review.

. Plaintiffs could not acquire a prescriptive easement to maintain the unpermitted retaining wall and
related improvements because they constituted a public nuisance subject to abatement, and no

prescriptive right may be acquired to maintain a public nuisance.

. The trial court acted within its discretion in denying an equitable easement because substantial evidence
supported its finding that plaintiffs' encroachment was not innocent.

. The communications concerning the County's investigation and code-violation proceedings were
protected by the absolute official-proceeding privilege of Civil Code section 47, including the

republication to a neighbor substantially connected with those proceedings.

. The statements that plaintiffs were a disgrace to their profession and that UC Berkeley and other
institutions should not associate with them were nonactionable opinions rather than defamatory provable

assertions of fact.



KEY QUOTATIONS
“Courts in this state have long held that there can be no prescriptive right to maintain a public nuisance.” (9)
“Maintaining the status quo is not an option.” (12)
“The court may not grant the easement unless all three of these prerequisites are established.” (15)

“A statement made in an official proceeding is not privileged unless it has “ ‘some reasonable relevancy to
the subject matter of the action,’ ” and it is unprivileged if it is “ ‘extraneous to the action.” ”” (22)

FACTUAL BACKGROUND

Francis Wang and Laura Young constructed a roughly 295-foot retaining wall and related improvements in Napa
County in the late 1990s without obtaining permits or a preconstruction survey. They believed a barbed-wire
fence marked the boundary, but a 2018 survey obtained by adjoining-property owner Peter Peletta showed that
approximately 270 feet of the wall encroached on his property. The County cited the property for unpermitted
construction and code violations, requiring either retroactive permitting and corrective work or removal of the
improvements and restoration of the hillside. The wall was stable but did not comply with current requirements

for seismic stability, drainage, and erosion control.

PROCEDURAL HISTORY

Plaintiffs asserted quiet-title, declaratory-relief, easement, and defamation claims concerning a retaining wall
that encroached on Peletta's property. The trial court granted Peletta's motion in limine barring evidence of
prescriptive use, conducted a bench trial on the equitable-easement claim, denied that claim, and later entered
judgment quieting title against plaintiffs' easement claims and ordering removal of the encroachments and
restoration of the hillside. The court excluded most challenged defamation evidence as privileged and the
remainder as nonactionable opinion; the remaining claims were resolved by dismissal or stipulated directed
verdict. The Court of Appeal affirmed.

DISPOSITION

affirmed
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