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SUMMARY

The District of Columbia Court of Appeals affirmed summary judgment for Alturas, L.L..C. in an
action concerning possession of commercial real property following a foreclosure sale. The court held
that the Kibunjas had adequate time for discovery, failed to properly invoke the protection of Rule
56(f), and did not present evidence creating a genuine issue concerning the amount owed under the
promissory note. The court also held that notice of the first foreclosure sale carried over to the second

sale because the first sale had been conducted contingently pending bankruptcy-court approval.
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STANDARD OF REVIEW The court reviewed the summary-judgment ruling de novo, applying
the same standard as the trial court and viewing the record in the light
most favorable to the nonmoving party. It reviewed the substantive
legal application underlying summary judgment to determine whether

the law was correctly applied.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by granting summary judgment before discovery closed and
without allowing additional discovery under Super. Ct. Civ. R. 56(f).

2. Whether the record presented a genuine issue of material fact concerning the amount owed under the

promissory note.

3. Whether the notice for the first foreclosure sale carried over to the second sale, satisfying the statutory
requirement of at least thirty days' notice.

HOLDINGS

1. A trial court is not required to wait until the discovery deadline or the deadline for deciding dispositive
motions before ruling on a summary-judgment motion when the nonmoving party had adequate time to

pursue discovery.

2. A party seeking protection under Super. Ct. Civ. R. 56(f) must ordinarily file an affidavit explaining why
additional discovery is needed; appellants who filed no Rule 56(f) affidavit and were not diligent in

pursuing discovery were not entitled to delay of summary judgment.

3. A party opposing a properly supported motion for summary judgment cannot create a genuine issue
merely by alleging possible errors in the movant's calculation; it must present specific evidence of an
actual factual dispute.

4. When a foreclosure sale is conducted on a contingent basis after the debtor files for bankruptcy, with
notice that a subsequent sale will follow if bankruptcy-court approval is not obtained, the original

foreclosure notice carries over to the subsequent sale and satisfies the statutory notice requirement.

KEY QUOTATIONS

“Accordingly, we hold that the original notice carried over to the second sale, and that the second foreclosure

sale was therefore held in compliance with the notice statute.” (856 A.2d at 1131)

“For the foregoing reasons, the judgment in favor of Alturas is Affirmed.” (856 A.2d at 1131)

FACTUAL BACKGROUND

Victor and Shirley Kibunja owned a commercial property securing a $880,000 promissory note. After years of
nonpayment and unpaid real-estate taxes, Alturas purchased the note and deed of trust, paid approximately $1.1
million to satisfy District of Columbia tax liens, and initiated foreclosure proceedings. A first sale occurred after
Victor filed a Chapter 13 petition on the scheduled sale date, but the bankruptcy court later dismissed the case

and stated that the sale appeared void because it violated the automatic stay. Alturas then gave notice and



conducted a second sale twenty-two days after the first; the Kibunjas challenged the sale and refused to

surrender possession.

PROCEDURAL HISTORY

Alturas filed two consolidated possession actions after purchasing the property at a second foreclosure sale. The
Superior Court certified the cases to the Civil Division, granted Alturas summary judgment, and later denied the
Kibunjas' motion for reconsideration. The Kibunjas timely appealed, and the District of Columbia Court of

Appeals affirmed.
DISPOSITION

affirmed
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