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SUMMARY

The North Dakota Supreme Court affirmed summary judgment for Nodak Mutual Insurance

Company, holding that a Farm and Ranch Excess Liability Policy provided only third-party liability

coverage and did not provide underinsured motorist coverage for the plaintiff's first-party claim. The

court also held that an underinsured motorist exclusion could not create coverage where the insuring

agreement did not otherwise provide it.
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QUESTIONS PRESENTED

1. Whether the Farm and Ranch Excess Liability Policy's third-party liability insuring agreement provided
first-party underinsured motorist coverage for Wisness's injuries.

2. Whether the policy's underinsured motorist exclusion created an ambiguity or otherwise supplied

coverage that was absent from the insuring agreement.

3. Whether a later-issued 2007 policy or endorsement could be considered to establish ambiguity in the
policy applicable to the claim.

HOLDINGS

1. The Farm and Ranch Excess Liability Policy did not provide underinsured motorist coverage because its
insuring agreement provided only third-party liability coverage for amounts the insured became legally

liable to pay, while Wisness asserted a first-party claim for underinsured motorist benefits.

2. An exclusion cannot create or expand coverage that is not otherwise provided by the policy's operative
insuring agreement. The underinsured motorist exclusion therefore did not make the policy ambiguous
or provide underinsured motorist coverage.

3. North Dakota law does not require an excess, umbrella, or other nonprimary motor vehicle policy to

provide coverage conforming to the statutory uninsured and underinsured motorist provisions.

KEY QUOTATIONS

“An exclusionary provision, or the absence of one, cannot be read to provide coverage that does not

otherwise exist.” (1 17)

“The exclusion does not make the policy ambiguous, nor does the exclusion provide coverage where coverage

does not otherwise exist.” (1 17)

FACTUAL BACKGROUND

On June 1, 2007, Chase Wisness was injured and rendered paraplegic while riding as a passenger in a vehicle
driven by an unrelated third party. His father owned a Nodak automobile policy with underinsured motorist
limits and a separate Farm and Ranch Excess Liability Policy. Wisness settled for the automobile policy's
underinsured motorist limits but sought additional benefits under the excess policy, whose insuring agreement
provided coverage for amounts the insured was legally liable to pay and whose exclusion referred to uninsured

and underinsured motorist laws.

PROCEDURAL HISTORY

Wisness sued Nodak, alleging that its Farm and Ranch Excess Liability Policy provided underinsured motorist
coverage and that Nodak acted in bad faith by denying his claim. He also asserted a negligence claim against his
insurance agent. Wisness moved for partial summary judgment declaring coverage existed, and Nodak moved
for summary judgment. The district court granted Nodak summary judgment, rejected the claim against the
agent, awarded Nodak costs, and dismissed the action with prejudice. Wisness appealed only the determination

that the excess policy did not provide coverage.
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