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SUMMARY

The Appellate Division, Third Department, affirmed the Workers' Compensation Board's denial of
David Sylvester's application for reconsideration and/or full Board review. The court held that
Sylvester had not demonstrated newly discovered evidence, a material change in condition, or the
Board's failure to consider the relevant issues, and therefore the Board's denial was neither arbitrary
and capricious nor an abuse of discretion.
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PROCEDURAL POSTURE Appeal from a Workers' Compensation Board decision denying
claimant's application for reconsideration and/or full Board review.
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review is reviewed to determine whether it was arbitrary and
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QUESTIONS PRESENTED

1. Whether the Workers' Compensation Board abused its discretion or acted arbitrarily and capriciously in
denying claimant's application for reconsideration and/or full Board review.

2. Whether the merits of the Board's prior decision concerning the 40% schedule loss of use and the
carrier's credit were properly before the Appellate Division when claimant appealed only from the denial
of reconsideration and/or full Board review.

HOLDINGS

1. When a claimant appeals only from the Workers' Compensation Board's denial of reconsideration and/or
full Board review, the merits of the Board's underlying decision are not properly before the Appellate
Division.

2. An applicant seeking reconsideration and/or full Workers' Compensation Board review must
demonstrate newly discovered evidence, a material change in condition, or that the Board improperly
failed to consider issues raised in the application for review.

3. The Workers' Compensation Board did not abuse its discretion or act arbitrarily and capriciously in
denying claimant's application for reconsideration and/or full Board review.

KEY QUOTATIONS

“As such, our review is limited to whether the Board's denial of the application was arbitrary and capricious
or otherwise constituted an abuse of discretion” (*1-*2)

“To succeed on an application for reconsideration and/or full Board review, the applicant must demonstrate
that newly discovered evidence exists, that there has been a material change in condition, or that the Board
improperly failed to consider the issues raised in the application for review in making its initial
determination” (*2)

FACTUAL BACKGROUND

Claimant suffered a work-related left-shoulder injury in 2017 and was awarded a 10% schedule loss of use of the
left arm. After suffering additional work-related injuries in June 2021, claimant underwent left-shoulder surgery,
and his treating orthopedic surgeon assessed a 60% schedule loss of use based on range-of-motion deficits. The
Workers' Compensation Law Judge determined under the 2018 Workers' Compensation Guidelines that the
deficits equated to a 40% schedule loss of use; the Board also awarded the carrier a credit for the prior 10%
award. Claimant sought reconsideration and/or full Board review but did not demonstrate newly discovered
evidence or a material change in condition.



PROCEDURAL HISTORY

Claimant sustained work-related injuries in 2017 and 2021 and received a 10% schedule loss of use award for
the left arm from the 2017 injury. After a hearing concerning the 2021 injuries, the Workers' Compensation Law
Judge determined that claimant sustained a 40% schedule loss of use of the left arm but did not address the
carrier's request for a credit for the prior award. The Workers' Compensation Board later determined that
claimant sustained a 40% schedule loss of use and that the carrier was entitled to the credit. Claimant did not
appeal that decision, instead seeking reconsideration and/or full Board review; the Board denied that application,
and claimant appealed to the Appellate Division.
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