SUPREME COURT OF APPEALS OF WEST VIRGINIA

In re T.R.

Inre T.R. - No. 15-1235 - Decided June 6, 2016

SUMMARY

The West Virginia Supreme Court of Appeals affirmed an order terminating the petitioner mother's

parental rights to T.R. The court held that the Department of Health and Human Resources had

considered the maternal grandparents as a potential relative placement and that the omission of

specific relative-placement information from the case plan did not substantially disregard or frustrate

applicable abuse and neglect procedures.
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Petitioner mother appealed the Randolph County Circuit Court's order
terminating her parental rights to T.R., arguing that the circuit court
improperly proceeded to disposition because the DHHR failed to
properly consider the child's maternal grandparents as a relative

placement.

Conclusions of law in an abuse and neglect case are reviewed de novo.
Findings of fact are reviewed for clear error and will not be set aside
unless the reviewing court is left with the definite and firm conviction
that a mistake has been made. The circuit court's credibility

determinations are afforded deference.

Unpublished memorandum decision; the opinion states that it is issued
under Rule 21.

J.R., petitioner mother v. West Virginia Department of Health and

Human Resources, T.R., by guardian ad litem
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QUESTIONS PRESENTED

1. Whether the circuit court erred by proceeding to disposition when the DHHR's case plan did not

specifically identify the maternal grandparents as relatives contacted for potential placement.

2. Whether the DHHR's failure to include specific relative-placement information in the case plan
substantially disregarded or frustrated the child abuse and neglect statutes and rules so as to require

vacatur and remand.

HOLDINGS

1. The record did not support petitioner's claim that the DHHR failed to consider the maternal
grandparents; the DHHR had considered them and found them unsuitable based on the circumstances of

their residence and relationship with petitioner.

2. Although the DHHR failed to include in the case plan the relatives contacted for suitable placement as
required by Rule 28(c)(2), the omission did not substantially disregard or frustrate the applicable abuse
and neglect statutes and rules; therefore, the circuit court did not reversibly err by proceeding to

disposition.

3. Legal conclusions are reviewed de novo, while factual findings are reviewed for clear error and
credibility determinations are left primarily to the circuit court.

KEY QUOTATIONS

“Although conclusions of law reached by a circuit court are subject to de novo review, when an action, such
as an abuse and neglect case, is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and conclusions of law as to whether

such child is abused or neglected.” (2)

“Rule 28(c)(2) of the West Virginia Rules of Procedure for Child Abuse and Neglect Proceedings provides that

a child’s case plan shall identify relatives contacted to provide suitable placement for the child.” (3)

“Given the narrow issue before us on appeal and our review of the record in this case, we find no merit to

petitioner’s claim that the circuit court erred in proceeding to disposition in this matter.” (4)

FACTUAL BACKGROUND

The DHHR alleged that petitioner's parental rights to several older siblings had been involuntarily terminated in
2012 and that petitioner had not corrected the circumstances underlying those terminations. During the 2015
proceedings, petitioner identified the child's maternal grandparents as willing relative-placement options. The

DHHR had visited the grandparents' home but concluded that placement was unsuitable because the



grandparents lived on the same family compound as petitioner, maintained close contact with her, and had asked
the caseworker to leave and not return. The case plan stated that no kinship or relative options were available but
did not specifically identify the grandparents.

PROCEDURAL HISTORY

The DHHR filed an abuse and neglect petition in March 2014, alleging that petitioner's parental rights to several
older siblings had previously been involuntarily terminated and that the circumstances leading to those
terminations had not changed. After the circuit court set aside a 2014 termination order because the burden had
been illegally shifted to petitioner, it held new adjudicatory and dispositional proceedings in 2015. The court
adjudicated petitioner an abusing parent, approved proceeding to disposition despite the case plan's lack of
specificity regarding relative placement, and entered a November 18, 2015 order terminating petitioner's parental

rights. The Supreme Court of Appeals affirmed.
DISPOSITION

affirmed
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