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SUMMARY

The New Jersey Superior Court, Appellate Division, affirmed summary judgment for AkPharma Inc.
and its CEO, holding that the plaintiff failed to establish an intentional wrong sufficient to overcome
the Workers’ Compensation Act’s exclusivity bar. The court also affirmed denial of the plaintiff’s
motion to strike the workers’ compensation defense but reversed sanctions imposed against the
plaintiff’s attorneys under Rule 1:4-8. The claims arose from the plaintiff’s use of the NasoCell nasal
spray and included battery, fraud, and product-liability theories.
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QUESTIONS PRESENTED

1. Whether Bove's civil claims against his employer and its CEO fell within the intentional-wrong
exception to the Workers' Compensation Act's exclusivity provision.

2. Whether the trial court properly granted defendants summary judgment and denied Bove's motion to
strike the WCA exclusivity defense.

3. Whether sanctions against Bove's attorneys under Rule 1:4-8 were proper despite the timing and content
of defendants' safe-harbor notice and the absence of a finding of bad faith.

HOLDINGS

1. An employee may overcome the WCA exclusivity bar only by proving both that the employer
knowingly exposed the employee to a substantial certainty of injury or death and that the resulting injury
was not a fact of industrial life and was plainly beyond what the Legislature intended the WCA to
immunize. Bove's evidence did not satisfy the conduct prong, so his civil claims were barred.

2. The sanctions order could not stand because the trial court failed to account for the temporal limitation
on recoverable fees, defendants' safe-harbor letter did not specifically identify the WCA exclusivity bar,
and the court made no finding that Bove's attorneys acted in bad faith or lacked an objectively
reasonable belief in the claims.

KEY QUOTATIONS

“The Millison Court emphasized the concept of "intentional wrong" encompassed more than a subjective
intention to injure.” (at 141)

“Under that standard, the Court held a plaintiff had to establish two elements: (1) the employer must
knowingly expose the employee to a substantial certainty of injury (i.e., the "conduct" prong); and (2) the
resulting injury must not be "a fact of life of industrial employment," and must be "plainly beyond anything
the legislature" intended the Act to immunize (i.e. the "context" prong).” (at 141-142)

“Without a finding Bove's attorneys acted in bad faith and with no explanation as to why the trial court found
the significant sum of $205,147.82 was the amount needed to deter them from similar conduct, Rule 1:4-8(d),
the sanction is unsupportable.” (at 155)

FACTUAL BACKGROUND

Bove worked for AkPharma and used the company's NasoCell nasal spray from approximately 2007 through
2010, both at work and at home. He later alleged that NasoCell caused endocrine failure and a colon tumor, and
asserted battery, fraud, and products-liability theories against AkPharma and its CEO, Alan Kligerman. The
evidentiary record showed that Bove voluntarily participated in the product study, continued to work after
stopping use, and presented no competent medical evidence establishing that NasoCell caused his alleged
injuries or that defendants knew injury was substantially certain to result.

PROCEDURAL HISTORY



Bove filed a workers' compensation claim in 2013 and a related civil action concerning injuries allegedly caused
by his use of NasoCell. After amendment of the complaint, the trial court dismissed one claim, limited discovery
to the Workers' Compensation Act litigation bar, denied summary judgment without prejudice, and later
conducted a five-day evidentiary hearing. On August 4, 2017, the court denied Bove's motion to strike the
exclusivity defense and granted defendants summary judgment. On December 13, 2017, it imposed $205,147.82
in sanctions against Bove's attorneys. The Appellate Division affirmed the summary-judgment and exclusivity
rulings but reversed the sanctions order.

DISPOSITION

other

REMAND INSTRUCTIONS

The order imposing sanctions against Bove's attorneys is reversed. The summary-judgment and WCA-
exclusivity rulings are affirmed. No further remand instructions are stated.
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