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SUMMARY

The Georgia Court of Appeals affirmed the denial of summary judgment in a medical malpractice
action involving a sponge allegedly left in a patient during surgery. The court held that the appellants
failed to provide portions of the evidence relied upon by the trial court, requiring the appellate court to
presume the judgment was correct and affirm.
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QUESTIONS PRESENTED

1. Whether the Court of Appeals could reverse the denial of summary judgment when the appellants
omitted from the appellate record evidence on which the trial court relied.

2. Whether the incomplete appellate record required affirmance of the trial court's summary-judgment
ruling.

HOLDINGS

1. When an appellant omits from the appellate record evidence necessary to determine the alleged error, the
appellate court must assume that the trial court's judgment was correct and affirm.

KEY QUOTATIONS

“When this court reviews the grant of summary judgment, we must look at the entire record before the trial
court.” (916)

“It is well established that the burden is on the party alleging error to show it affirmatively by the record and
where the proof necessary for determination of the issues on appeal is omitted from the record, an appellate
court must assume that the judgment below was correct and affirm.” (916)

“As appellants have omitted from the record some portion of the evidence upon which the state court relied,
we must affirm.” (917)

FACTUAL BACKGROUND

This medical-malpractice action arose from a sponge allegedly left in a patient during surgery. Dr. Armstrong
and his professional corporation contended that no evidence showed Dr. Armstrong acted negligently. The
appellate record omitted several depositions, including an expert nurse's deposition concerning a key medical
record, the surgery, and the sponge count.
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The trial court denied Dr. Ned Armstrong and Orthopaedic Surgery, P.C.'s motion for summary judgment. The
defendants appealed, but omitted portions of the evidence relied upon by the trial court from the appellate
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