SUPREME COURT OF NEBRASKA

In re Estate of Charles E. Lakin

In re Estate of Lakin, 310 Neb. 271 (2021) - No. Nos. S-20-093, S-20-094 - Decided October 8, 2021

SUMMARY

The Nebraska Supreme Court reviewed consolidated appeals concerning the payment of

approximately $7 million under a promissory note to a copersonal representative and cotrustee after

the decedent’s death. The court held that the debt was not authorized for payment because the claimant

failed to file a claim against the estate, and that genuine issues of material fact remained regarding

fiduciary-duty claims. The court reversed the summary judgment and remanded for further

proceedings.
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The Charles E. Lakin Foundation appealed consolidated county-court
orders granting summary judgment to Thomas Pribil and William
Kilzer individually and in their capacities as copersonal
representatives of the estate and cotrustees of the revocable trust. The
Nebraska Supreme Court moved the appeals to its docket and

reviewed the cross-motions for summary judgment.

Summary judgment is reviewed de novo. The appellate court
determines whether the pleadings and admitted evidence show no
genuine issue of material fact or ultimate inference and whether the
moving party is entitled to judgment as a matter of law, viewing the
evidence and reasonable inferences in favor of the party against whom

judgment was entered.
Published Nebraska Supreme Court opinion; precedential

Charles E. Lakin Foundation, Inc. v. Thomas Pribil, William Kilzer,

Thomas Pribil and William Kilzer, as copersonal representatives of the



Estate of Charles E. Lakin, Thomas Pribil and William Kilzer, as

cotrustees of the Charles E. Lakin Revocable Trust
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QUESTIONS PRESENTED

1. Whether the county court's order was a final, appealable order and whether the trust-case notice of

appeal was jurisdictionally defective because it misidentified the appealing party.
2. Whether the 1984 document was substantively a promissory note or a deferred-compensation agreement.
. Whether the applicable statute of limitations barred payment under the agreement.

. Whether Pribil was required to file or present a claim against Lakin's estate before receiving payment.
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. Whether genuine issues of material fact precluded summary judgment on the Foundation's breach-of-

fiduciary-duty claims.

6. Whether the record established a breach of the rule requiring court permission before a personal

representative pays himself more than $250.

7. Whether Pribil made a judicial admission that he was not a creditor of the estate.

HOLDINGS

1. The county court's order operated as a final, appealable order because it effectively denied the
Foundation's petitions for removal and surcharge and affected a substantial right in a probate special

proceeding.

2. The trust-case notice of appeal was sufficient despite incorrectly identifying the trust as the appealing
party because it was timely, filed under the correct docket, identified the order appealed from, and was
signed by the Foundation's counsel.

3. The agreement, although styled a promissory note, was substantively a deferred-compensation

agreement.

4. The applicable statute of limitations did not bar payment under the deferred-compensation agreement

because the limitations period began when Pribil's employment ended at Lakin's death in March 2016.

5. Pribil was required to file or otherwise properly present a claim against Lakin's estate because the debt
was for deferred wages earned during Lakin's lifetime, not postdeath wages or an administrative
expense. Because Pribil did not file or present the claim, the debt was barred against the estate, the

personal representatives, and Lakin's heirs and devisees, and the payment was unauthorized.

6. Summary judgment for Pribil and Kilzer on the Foundation's fiduciary-duty claims was improper

because genuine issues of material fact remained concerning whether their payment of the barred claim



breached duties owed as personal representatives and trustees.

7. Pribil did not make a binding judicial admission that he was not a creditor because his statement in the

informal probate application was not deliberate, clear, and unequivocal in context.

KEY QUOTATIONS

“All claims against a decedent’s estate which arose before the death of the decedent, including claims of the
state and any subdivision thereof, whether due or to become due, absolute or contingent, liquidated or
unliquidated, founded on contract, tort, or other legal basis, if not barred earlier by other statute of
limitations, are barred against the estate, the personal representative, and the heirs and devisees of the

decedent, unless presented as follows:” (293-294)

“The fact that both parties simultaneously are arguing that there is no genuine dispute of fact does not

establish that a trial is unnecessary.” (299)

“Summary judgment should not have been granted.” (300)

FACTUAL BACKGROUND

Charles E. Lakin employed Thomas Pribil for many years and in 1984 executed a document styled a promissory
note promising Pribil additional compensation for past and continued employment. After Lakin died in 2016,
Pribil and William Kilzer, serving as copersonal representatives and cotrustees, paid Pribil approximately $6.95
million under the agreement and liquidated trust assets to fund the payment, although Pribil had not filed a
probate claim. The Charles E. Lakin Foundation, the primary trust beneficiary, alleged that the payment
breached the fiduciary duties owed by the representatives and trustees.

PROCEDURAL HISTORY

After Charles E. Lakin's death, Pribil and Kilzer administered his estate and trust and paid Pribil approximately
$6.95 million under a deferred-compensation agreement without a formal probate claim or court approval. The
Foundation petitioned for suspension, removal, surcharge, successor fiduciaries, and related relief, and the
parties filed competing summary-judgment motions. The Douglas County Court granted summary judgment for

Pribil and Kilzer, denied the Foundation's motions, and the Foundation appealed.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The county court must conduct further proceedings consistent with the opinion, including resolving the
Foundation's fiduciary-duty claims and the disputed issue concerning whether Pribil violated the requirement to
obtain court permission before paying himself more than $250. The court must determine the source of the
payment, who made it, and in what capacity.
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