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SUMMARY

The Delaware Supreme Court dismissed Thomas Kane’s appeal as untimely because the notice of

appeal was filed after the jurisdictional deadline. The Court held that defense counsel is not court

personnel for purposes of the exception to the filing deadline and stated that any ineffective-assistance

claim must be pursued through postconviction relief under Superior Court Criminal Rule 61.
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Kane filed a pro se appeal from a Superior Court sentencing order
after a jury trial. The Delaware Supreme Court issued a rule to show
cause why the appeal should not be dismissed as untimely and

dismissed the appeal under Supreme Court Rule 29(b).

Strict compliance with the jurisdictional time requirement for filing a
notice of appeal; the court treated timeliness as a jurisdictional

question.
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QUESTIONS PRESENTED

1. Whether the Delaware Supreme Court had jurisdiction to consider a notice of appeal filed after the
applicable 30-day deadline.

2. Whether the alleged failure of trial counsel to file a notice of appeal qualified for the exception

applicable when untimeliness is attributable to court personnel.

3. Whether Kane's alleged ineffective-assistance claim could be pursued in the direct appeal.

HOLDINGS

1. A notice of appeal must be received by the Office of the Clerk within the applicable time period, and
failure to comply with the jurisdictional deadline requires dismissal unless the untimeliness is
attributable to court personnel.

2. Defense counsel is not court personnel; therefore, an alleged failure by defense counsel to file a timely
notice of appeal does not bring the case within the court-personnel exception to the jurisdictional filing

deadline.

3. An ineffective-assistance claim concerning trial counsel must be pursued through a motion for
postconviction relief under Superior Court Criminal Rule 61 rather than through the untimely direct

appeal.

KEY QUOTATIONS

“Time is a jurisdictional requirement.” (at 2)

“An appellant’s pro se status does not excuse a failure to comply strictly with the jurisdictional requirements
of Supreme Court Rule 6.” (at 2)

“Defense counsel is not court personnel.” (at 3)

FACTUAL BACKGROUND

Kane was sentenced on multiple criminal charges following a jury trial. His sentencing order was dated March
20, 2015, making April 20, 2015 the deadline for a timely notice of appeal, but the Clerk received his pro se
notice on June 26, 2015. Kane asserted that he learned only in June that trial counsel was obligated to file the

appeal, while counsel stated that he had told Kane he had 30 days to appeal and had received no instruction to
file.

PROCEDURAL HISTORY

The Superior Court sentenced Kane on multiple criminal charges in an order dated March 20, 2015. The
deadline for filing a notice of appeal was April 20, 2015, but Kane filed his notice on June 26, 2015. After
receiving responses from Kane, trial counsel, and the State concerning the untimeliness, the Supreme Court

dismissed the appeal.
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