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SUMMARY

The Appellate Division, First Department reversed the denial of defendants' motion for summary
judgment in a legal malpractice action arising from an underlying personal injury case. The court held
that, even if defendants may have departed from the applicable standard of care in preparing a witness,
the plaintiff's claim that the underlying jury would have reached a favorable verdict was speculative.
The court directed entry of judgment dismissing the case.
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QUESTIONS PRESENTED

1. Whether defendants in the legal malpractice action were entitled to summary judgment because plaintiff
could not establish that, but for defendants' alleged negligence in preparing the eyewitness, he would
have prevailed in the underlying personal injury action.

2. Whether factual disputes concerning defendants' alleged departure from the applicable standard of care
precluded summary judgment despite the absence of competent proof of causation.

HOLDINGS

1. A legal malpractice plaintiff cannot survive summary judgment on causation by speculating that better
attorney preparation would have produced a favorable verdict in the underlying action; the plaintiff must
show that, but for the alleged negligence, the underlying action would have been successful.

2. Issues of fact regarding whether attorneys departed from the applicable standard of care do not preclude
summary judgment where the plaintiff cannot establish the separate element of causation.

KEY QUOTATIONS

“"[M]ere speculation of a loss resulting from an attorney's alleged omissions . . . is insufficient to sustain a
claim" for legal malpractice” (*1)

“It does not eliminate speculation about what the jury's verdict would have been, given that Arenas's
description of the truck otherwise lacked detail, and the absence of any additional proof identifying
defendants' truck and driver as being involved in underlying accident.” (*2)

FACTUAL BACKGROUND

Caso was struck and badly injured by a hit-and-run commercial garbage truck. His underlying personal injury
action largely depended on eyewitness Ted Arenas, whose descriptions of the truck were inconsistent and did not
match defendants' allegedly involved truck, which had a flat front. The underlying jury returned a defense
verdict, and Caso later alleged that his attorneys negligently failed to prepare Arenas so that he would recall
statements recorded by a police detective. The court concluded that even if Arenas might have testified
differently, it was speculative whether the jury would have returned a verdict for Caso because the eyewitness's
description lacked detail and there was no additional proof identifying defendants' truck and driver.

PROCEDURAL HISTORY

Thomas Caso brought a legal malpractice action against his former attorneys, alleging that their negligence in
preparing the sole eyewitness in an underlying personal injury action caused him to lose that action. The
Supreme Court denied defendants' motion for summary judgment. The Appellate Division unanimously
reversed, granted summary judgment to defendants, and directed entry of judgment dismissing the case.

DISPOSITION



reversed

REMAND INSTRUCTIONS

The order denying defendants' motion for summary judgment was reversed, the motion was granted, and the
Clerk was directed to enter judgment dismissing the case.
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