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SUMMARY

The Colorado Supreme Court held that an employer's forbearance from terminating an existing at-will

employee constitutes adequate consideration for a noncompetition agreement. The court reversed the

court of appeals and remanded for assessment of the agreement's reasonableness and further

proceedings.
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Lucht's appealed after the trial court granted summary judgment
against its breach-of-contract and intentional-interference claims on
the ground that the noncompetition agreement lacked consideration.
The Colorado Court of Appeals affirmed that continued employment
of an existing at-will employee could not, by itself, furnish
consideration for a later-signed noncompetition agreement. The

Colorado Supreme Court granted certiorari.

The supreme court reviewed the legal question concerning adequacy

of consideration for a noncompetition agreement de novo.
Published Colorado Supreme Court en banc opinion; precedential

Lucht's Concrete Pumping, Inc. v. Tracy Horner, Everist Materials,
LLC, d/b/a Peak Concrete Pumping

noncompete agreements restrictive covenants consideration employment at-will employment contracts
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QUESTIONS PRESENTED

1. Whether an employer's continued employment of an existing at-will employee, through forbearance
from terminating the employee, constitutes adequate consideration for a subsequently executed

noncompetition agreement.

2. Whether the noncompetition agreement must be assessed for reasonableness after the court determines

that it is supported by consideration.

HOLDINGS

1. An employer's forbearance from terminating an existing at-will employee constitutes adequate

consideration to support a noncompetition agreement.

2. After determining that the noncompetition agreement is supported by consideration, the court must
assess whether the covenant is reasonable under the facts of the case.

KEY QUOTATIONS

“We hold that an employer that forbears from terminating an existing at-will employee forbears from
exercising a legal right, and that therefore such forbearance constitutes adequate consideration for a
noncompetition agreement.” (255 P.3d at 1060)

“Importantly, we note that all noncompetition agreements must be assessed for reasonableness.” (255 P.3d at
1063)

FACTUAL BACKGROUND

Lucht's hired Horner as an at-will mountain division manager in 2001 and relied on him to establish and
maintain customer and industry relationships in the mountain region. In April 2003, while already employed,
Horner signed a noncompetition agreement restricting solicitation of Lucht's employees and customers and
disclosure of confidential information; he received no pay increase, promotion, or additional benefits. Horner
resigned in March 2004 and soon began working for competitor Everist, after which Lucht's sued for breach of
contract and related claims.

PROCEDURAL HISTORY

Lucht's sued Horner and Everist for claims arising from Horner's departure and subsequent employment with
Everist. The trial court granted summary judgment on the breach-of-contract and intentional-interference claims
and, after a bench trial, ruled for Horner and Everist on the remaining claims. The court of appeals affirmed in
relevant part. The supreme court reversed the court of appeals and remanded for consideration of the covenant's

reasonableness and further proceedings.

DISPOSITION
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REMAND INSTRUCTIONS

Remand for consideration of whether the noncompetition agreement was reasonable and for further proceedings

consistent with the opinion.
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