SUPREME COURT OF KANSAS

State v. Gary, 282 Kan. 232

144 P.3d 634 (2006) - No. No. 93,089 - Decided October 27, 2006

SUMMARY

The Kansas Supreme Court held that a district court may not revoke probation based solely on

criminal conduct committed before probation was granted because no probation conditions were in

effect at that time. The court affirmed the Court of Appeals' reversal of the probation revocation and

rejected the State's argument that the conduct constituted a probation violation. The court also

discussed, but did not apply, the exception for affirmative misrepresentation or fraudulent concealment

relied upon when probation is granted.
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The State petitioned the Supreme Court of Kansas for review of the
Court of Appeals' decision reversing the district court's revocation of

Gary's probation.

Unlimited de novo review because the issue was statutory
interpretation and the legal authority of the district court to revoke
probation. The court noted that an abuse-of-discretion standard does

not insulate an error of law from appellate correction.
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QUESTIONS PRESENTED

1. Whether Kansas law permits a district court to revoke probation based on criminal conduct occurring

before probation was granted.

2. Whether a defendant's failure to disclose a crime committed before sentencing constitutes fraudulent

concealment or misrepresentation sufficient to support probation revocation.

3. Whether the district court had jurisdiction to revoke Gary's probation based on the pre-probation

conduct.

HOLDINGS

1. A district court may not revoke probation based on criminal conduct that occurred before probation was

granted because the conduct did not violate any term or condition of probation then in existence.

2. Gary's failure to disclose the pre-sentencing attempted robbery was not fraudulent concealment and
could not support revocation because he had no independent affirmative obligation to incriminate

himself at sentencing.

3. The district court acted beyond its jurisdiction when it revoked probation based solely on conduct

occurring before probation was granted.

KEY QUOTATIONS

“Revocation can only occur if there is a violation of terms of probation.” (at 638)

“We hold that defendant did not have an independent, affirmative obligation to incriminate himself at
sentencing by revealing his commission of the crime of attempted robbery 3 days prior to sentencing.” (at
646)

“The district court's revocation of his probation based upon what may be concealment by the defendant
provided no basis for the revocation of his probation and amounted to an exercise of power beyond its

jurisdiction.” (at 646)

FACTUAL BACKGROUND

Gary pleaded guilty to two forgery counts and was granted 18 months of probation on May 25, 2004. The
attempted robbery underlying the alleged probation violation occurred on May 22, three days before probation
was granted, although Gary was charged after sentencing. The district court revoked probation and imposed the
original prison sentence based on that conduct. Gary had not made an affirmative misrepresentation about the

attempted robbery at sentencing.

PROCEDURAL HISTORY

Gary pleaded guilty to two forgery counts and was granted probation on May 25, 2004. The district court later

revoked probation based on an attempted robbery committed three days before probation was granted. The Court



of Appeals reversed, holding that the probation statutes did not authorize revocation for pre-probation conduct.

The Kansas Supreme Court affirmed the Court of Appeals and reversed the district court.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The case was remanded for action consistent with the opinion; the Court of Appeals' reversal of the probation

revocation was affirmed and the district court's revocation was reversed.
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