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SUMMARY

The Vermont Supreme Court held that breath-test results obtained after a DataMaster machine
produced a “standard out of range” error were admissible in the criminal DUI prosecution because the
defendant’s objections concerned reliability and weight rather than the statutory foundation for
admissibility. In the civil license-suspension proceeding, however, the defendant’s expert evidence
was sufficient to rebut the statutory presumption that the test results were valid, reliable, and accurate.
The court reversed and remanded the civil suspension judgment while affirming the denial of

suppression in the criminal case.
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QUESTIONS PRESENTED

1. Whether breath-test results obtained after a DataMaster machine issued standard-out-of-range errors

were inadmissible because the officer failed to follow training-manual procedures.
2. Whether the discrepancy between the two breath-test results defeated the foundation for admissibility.

3. Whether defendant presented sufficient case-specific evidence to rebut the statutory presumption that the
breath-testing methods were valid and reliable and the results accurate in the civil license-suspension

proceeding.

4. Whether the reliability of the second test and compliance with the statutory second-test requirement
should be determined on remand.

HOLDINGS

1. A breath-test result is admissible when the State establishes that the analysis was performed by an
instrument meeting the Department of Health's performance standards and that the instrument met those
standards while analyzing the sample. An officer's failure to follow training-manual procedures after an
error message generally concerns the reliability and weight of the evidence, not admissibility, where the

Department's performance standards do not incorporate those procedures.

2. A discrepancy between two breath-test results does not defeat admissibility absent a Department of
Health requirement that the results fall within a specified range or evidence showing that the discrepancy

demonstrates failure to meet the Department's performance standards.

3. Once the State establishes admissibility, the statutory presumption that the testing methods were valid
and reliable and that the results were accurate may be rebutted by evidence fairly and reasonably tending
to show that reliability or accuracy was lacking in the particular case. Defendant's case-specific expert

evidence was sufficient to rebut the presumption.

KEY QUOTATIONS

“Defendants can contest the foundation facts, but “may not otherwise challenge the admissibility of a test

result although they may, of course, urge the jury to give it no weight.”” (195 Vt. at 284)
“This presumption is not about admissibility, but concerns the burden of production.” (195 Vt. at 288)

“It is up to the factfinder to resolve the conflict.” (195 Vt. at 290)

FACTUAL BACKGROUND

A Burlington police officer stopped defendant after observing speeding and erratic driving and arrested him for
suspected DUI. At the police station, defendant agreed to evidentiary breath testing on a DataMaster machine;
after two standard-out-of-range errors, the officer restarted the machine and obtained readings of .229 and .260.
Defendant's expert testified that the machine's error history, the officer's failure to follow training procedures,
and the discrepancy between results raised case-specific reliability concerns.



PROCEDURAL HISTORY

After a traffic stop, defendant was charged with criminal DUI and subjected to a civil driver's-license
suspension. The trial court denied suppression in the criminal case, concluded that the breath-test evidence was
admissible but that defendant had not rebutted the civil proceeding's statutory reliability presumption, and
entered judgment for the State. Defendant entered a conditional guilty plea in the criminal case and appealed
both judgments.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court must determine in the civil suspension proceeding whether the breath-test results were reliable or
unreliable by weighing the State's and defendant's expert evidence. It should also address, if necessary, the
reliability of the second test and compliance with the statutory second-test requirement. The denial of

suppression in the criminal proceeding remains affirmed.
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