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SUMMARY

The Texas Court of Appeals for the First District affirmed the denial by operation of law of Janelle

Alexis Flatt’s motion to dismiss under the Texas Citizens Participation Act. The court held that Ryann

Tornow’s claims for public disclosure of private facts, intrusion on seclusion, and unlawful disclosure

of intimate visual material were not based on or in response to Flatt’s exercise of the rights to petition
or free speech protected by the TCPA. Because the TCPA did not apply at the first step, the court did

not reach the issues concerning Tornow’s prima facie case or Flatt’s entitlement to judgment as a

matter of law.
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QUESTIONS PRESENTED

1. Whether Tornow's claims were based on or in response to Flatt's exercise of the right to petition under
the TCPA.

2. Whether Tornow's claims were based on or in response to Flatt's exercise of the right of free speech
under the TCPA.

3. Whether the court needed to reach Flatt's arguments that Tornow failed to establish a prima facie case or

that Flatt conclusively negated an essential element of each claim.

HOLDINGS

1. Flatt did not meet her burden to demonstrate that Tornow's claims were based on or in response to Flatt's
exercise of the right to petition merely because Tornow filed suit after Flatt issued subpoenas in the

divorce proceeding.

2. Flatt did not meet her burden to show that the alleged disclosure of Tornow's nude photographs or the
social-media message was a communication made in connection with a matter of public concern
protected by the TCPA.

3. The court did not need to reach Flatt's arguments that Tornow failed to establish a prima facie case or
that Flatt conclusively negated an essential element of Tornow's claims because Flatt failed at the
threshold step of showing that the TCPA applied.

KEY QUOTATIONS

“We respectfully disagree with the holdings of Cavin and Yu that a legal action is in response to the exercise

of a protected right simply because the legal action temporally followed the exercise of that right.” (at 9)
“Any disclosure by Flatt of Tornow’s nude photographs is a “purely private concern.”” (at 14)

“A party cannot generate interest in a matter after the fact to transform the issue into one of public concern.”
(at 18)

FACTUAL BACKGROUND

During divorce proceedings between Flatt and her husband, Rhett Kenagy-Balan, Tornow was subpoenaed for a
deposition. Tornow alleged that Flatt accessed private communications and disclosed Tornow's intimate visual
material and information about her private life to third parties. Tornow sued Flatt before sitting for the
deposition, asserting privacy-related tort claims and a claim under the statute governing unlawful disclosure of

intimate visual material.

PROCEDURAL HISTORY

Tornow sued Flatt for public disclosure of private facts, intrusion on seclusion, and unlawful disclosure of
intimate visual material. Flatt moved to dismiss under the TCPA, but the 80th District Court in Harris County did

not rule on the motion, which was denied by operation of law. Flatt timely appealed, and the court affirmed the



denial without reaching her arguments concerning prima facie proof or entitlement to judgment as a matter of

law.
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