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SUMMARY

The Wisconsin Supreme Court held that Wisconsin's treble-damages remedy for specified intentional
property crimes is available for civil theft by contractor because the contractor-trust-fund statute
incorporates the criminal theft statute. The court further held that a plaintiff must prove the criminal
theft elements, including specific intent to convert the funds, by a preponderance of the evidence. It
reversed summary judgment for the plaintiff because the record did not establish specific intent or
provide sufficient evidence that the property work constituted an improvement.
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QUESTIONS PRESENTED

1. Whether Wisconsin Statutes section 895.80 provides a treble-damages remedy for civil theft by
contractor under section 779.02(5).

2. Whether a plaintiff seeking treble damages for theft by contractor must prove the criminal-theft elements
under section 943.20(1)(b), including specific criminal intent.

3. Whether summary judgment was proper when the plaintiff failed to establish a prima facie case of
specific criminal intent.

4. Whether the record established as a matter of law that The Frantz Group was an owner and that the
computer-network cabling was an improvement under the construction-lien statutes.

HOLDINGS

1. Wisconsin Statutes section 895.80 provides a treble-damages remedy for theft by contractor under
section 779.02(5) because section 779.02(5) makes misappropriation of contractor trust funds punishable
under section 943.20, which is an enumerated predicate offense in section 895.80.

2. A plaintiff seeking treble damages for theft by contractor must prove the elements of both section
779.02(5) and the criminal-theft provision in section 943.20(1)(b), including specific criminal intent, by
a preponderance of the credible evidence.

3. Summary judgment was improper because Tri-Tech did not present prima facie evidence establishing
Schmidt's specific criminal intent to convert contractor trust funds.

4. The record did not establish as a matter of law that the computer-network cabling was an improvement
providing a permanent benefit to the land; the issue ordinarily presents a question of fact.

KEY QUOTATIONS

“Because Wis. Stat. § 943.20 is one of the offenses that qualifies for the treble damages remedy of Wis. Stat. §
895.80, we agree with the court of appeals' conclusion that treble damages are available for theft by
contractor under Wis. Stat. § 779.02(5), provided, however, that the elements of both the civil and the criminal
statutes are proven, albeit to the civil preponderance burden of proof.” (at 430)

“Accordingly, to sustain a cause of action for treble damages under Wis. Stat. § 895.80 for theft by contractor
under Wis. Stat. § 943.20, the plaintiff must prove, by a preponderance of the credible evidence, the elements
of the criminal offense, including that the defendant knowingly retained, concealed, or used contractor trust
funds without the owner's consent, contrary to his authority, and with intent to convert such funds to his own
use or the use of another.” (at 433)

“Because Tri-Tech failed to establish a prima facie case on the element of specific criminal intent, and
because there is a factual dispute about whether the computer network cabling is an "improvement" for
purposes of Wis. Stat. § 779.02(5), summary judgment was improperly granted.” (at 439)

FACTUAL BACKGROUND



Americomp Services, Inc. was hired to install a computer network for The Frantz Group and subcontracted with
Tri-Tech to provide materials, supplies, and services. The Frantz Group paid Americomp, but Americomp did not
pay Tri-Tech's $27,807.95 invoice. Tri-Tech sought treble damages from Americomp's president and sole
shareholder, James Schmidt, alleging misuse of contractor trust funds. The summary-judgment record included
Schmidt's statements that The Frantz Group did not own the property, that the work was not an improvement,
and that the payment was deposited into a bank account encumbered by the bank's security interest.

PROCEDURAL HISTORY

Tri-Tech sued Americomp Services, Inc. and James Schmidt after Americomp failed to pay an invoice for
materials and services provided for a computer-network installation. The circuit court entered summary
judgment against Americomp on contract liability and later entered summary judgment against Schmidt for
treble damages. The court of appeals affirmed, and the Wisconsin Supreme Court granted review, reversed, and
remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand to the Waukesha County Circuit Court for further proceedings consistent with the opinion, including
proceedings concerning the unresolved elements of the theft-by-contractor treble-damages claim.
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