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SUMMARY

The United States Court of Appeals for the Second Circuit reviewed sanctions imposed against an

attorney who filed and continued litigating a § 1983 action arising from an allegedly unlawful arrest

and use of excessive force. The court analyzed attorney-fee shifting and sanctions under the American
Rule, inherent judicial power, 42 U.S.C. § 1988, 28 U.S.C. § 1927, and Federal Rule of Civil

Procedure 11. The opinion addressed the bad-faith requirement for § 1927 sanctions and the temporal

scope of Rule 11.
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reversed

Attorney Arthur Y. Graseck appealed a $5,000 attorneys' fee sanction
imposed against him under 28 U.S.C. § 1927 and Federal Rule of Civil
Procedure 11 after the district court found that he had instituted and
continued litigating meritless civil-rights claims. Suffolk County
cross-appealed the reduction of the requested $51,112.50 in fees to
$5,000.

The propriety of sanctions was reviewed under the governing legal
standards, with recognition that district courts have wide discretion in

handling sanctions applications.
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QUESTIONS PRESENTED

1.

Whether an attorneys' fee sanction against an attorney under 28 U.S.C. § 1927 requires a finding of bad
faith.

. Whether Rule 11 authorizes sanctions for an attorney's continued prosecution of a claim after the initial

pleading or paper was signed.

. Whether the evidence produced during discovery required Graseck to withdraw the claims of

unconstitutional arrest, excessive force, and malicious prosecution.

. Whether claims challenging the district attorney's release policy and alleging municipal or supervisory

liability were sanctionable when discovery was needed to assess their factual basis.

. Whether the district court properly sanctioned the initial assertion of boilerplate claims under 42 U.S.C.

§§ 1981 and 1985(3).

. Whether special protection from sanctions should apply to attorneys representing unpopular or indigent

civil-rights plaintiffs.

HOLDINGS

1.

An award under 28 U.S.C. § 1927 must be supported by a finding of bad faith similar to that required for

an award under the court's inherent power.

. Rule 11 applies to the attorney's conduct when a pleading, motion, or other paper is signed; it does not

impose a continuing obligation to withdraw a claim that becomes frivolous after the relevant paper was

signed.

. Rule 11 is governed by an objective standard and does not require a subjective bad-faith or subjective-

good-faith inquiry.

. The attorney could not be sanctioned under § 1927 or Rule 11 for continuing the unconstitutional-arrest

and malicious-prosecution claims because the tape recording and surrounding circumstances did not
constitute clear evidence of bad faith, and Rule 11 did not apply to the continuation of the claims.

. The attorney could not be sanctioned for failing to discontinue the excessive-force claims because the

photographs did not clearly establish that the claims were false or frivolous, and credibility

determinations alone do not establish unreasonable and vexatious conduct under § 1927.

. The claim challenging the district attorney's practice of seeking releases of civil-rights claims as a

condition of dismissing criminal charges was not sanctionable under Rule 11 or § 1927.

. The attorney could not be sanctioned for initially asserting or continuing to the eve of trial the claims

against Commissioner Dilworth and Suffolk County where discovery was needed to determine whether

a municipal policy or supervisory misconduct existed.

. Although boilerplate civil-rights allegations lacking any factual basis may violate Rule 11, the technical

violation here was de minimis and did not warrant sanctions, particularly where defendants delayed

seeking dismissal until after jury selection.



9. Attorneys representing unpopular, indigent, or civil-rights plaintiffs are subject to the same professional

and sanction standards as other attorneys.

KEY QUOTATIONS

“Although our precedents have not always made this bad-faith requirement clear, see Cheng, 713 F.2d at 891
n. 3 (stating that it need not be decided whether an award under § 1927 requires a finding of bad faith or
merely “unreasonable conduct”), we hold today that an award made under § 1927 must be supported by a

finding of bad faith similar to that necessary to invoke the court’s inherent power” (803 F.2d at 1273-74)
“Rule 11 applies only to the initial signing of a “pleading, motion, or other paper”.” (803 F.2d at 1274-75)

“Section 1927 was not intended to require an attorney to pass judgment on the credibility of his client on pain
of a monetary sanction in the form of paying adversaries’ attorneys’ fees should he evaluate that credibility
contrary to the district court’s view.” (803 F.2d at 1278)

“All attorneys are to be held to the same standards of conduct, no matter who their clients are.” (803 F.2d at
1280-81)

FACTUAL BACKGROUND

Oliveri was arrested by undercover Suffolk County police officers in an attempted heroin-sale investigation, held
for six days, and later had the criminal charge dismissed. He told attorney Graseck that the officers had used
excessive force, lacked probable cause, and had threatened and beaten him. Graseck investigated by interviewing
Oliveri and reviewing legal-aid, police, and court records before filing a § 1983 complaint. During discovery,
defendants produced a tape recording and photographs that they argued disproved Oliveri's claims, but the
appellate court held that this evidence did not clearly establish bad faith or eliminate the factual and legal basis
for the claims.

PROCEDURAL HISTORY

Oliveri brought a § 1983 action against Suffolk County police officers, the police commissioner, the district
attorney, and the county. After a jury returned verdicts for the defendants, the district court dismissed the
complaint and awarded attorneys' fees against Graseck under § 1927 and Rule 11, reducing the amount based on
his inability to pay. The Second Circuit reversed the sanction in its entirety, making the county's cross-appeal

moot.
DISPOSITION

reversed
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