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SUMMARY

The United States District Court for the Southern District of Ohio granted Ronald Hartke’s conditional
motion to dismiss his Ohio statutory claim under Ohio Revised Code § 1335.11. The court dismissed
Count Two without prejudice under Federal Rule of Civil Procedure 21 and declined to condition
dismissal on payment of attorneys’ fees. The court concluded that Advent Services, LLC would not
suffer plain legal prejudice and noted that res judicata and judicial estoppel would limit any attempt to
revive the claim.
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PROCEDURAL POSTURE Plaintiff moved under Federal Rule of Civil Procedure 21 for leave to
dismiss without prejudice one statutory claim, without an award of
attorneys' fees. The defendant opposed the requested terms and sought
fees or dismissal with prejudice.
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under Federal Rule of Civil Procedure 21; the court also applied the
plain-legal-prejudice standard used under Rule 41(a)(2).
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QUESTIONS PRESENTED

1. Whether Hartke could dismiss fewer than all of his claims under Federal Rule of Civil Procedure 21
rather than Rule 41.

2. Whether dismissal of the Ohio Revised Code § 1335.11 claim without prejudice and without attorneys'
fees constituted just terms under Rule 21.

3. Whether Advent would suffer plain legal prejudice from dismissal without prejudice and without an
award of attorneys' fees.

HOLDINGS

1. When a plaintiff seeks to dismiss fewer than all claims or parties, Rule 21 is the proper procedural
mechanism rather than Rule 41.

2. The Ohio Revised Code § 1335.11 claim could be dismissed without prejudice and without attorneys'
fees because those terms did not cause Advent plain legal prejudice.

3. Because the dismissed claim arose from the same factual allegations as the claims remaining in the
action, any later attempt to assert the claim would be subject to res judicata, and Hartke's litigation
position also supported estoppel against such an attempt.

KEY QUOTATIONS

“The purpose of the ‘just terms’ on dismissal is to ameliorate any ‘gratuitous harm’ the dismissal may cause
the defendant.”

“The Sixth Circuit has identified that an award of attorneys’ fees is not required when permitting a plaintiff to
dismiss their claims.”

“Instead, a court should focus on whether a defendant would suffer “plain legal prejudice” as a result of a
dismissal without prejudice, as opposed to facing the mere prospect of a second lawsuit.”

FACTUAL BACKGROUND

Hartke worked for Advent as an employee and salesman and helped it secure government contracts, including
contracts associated with the federal 8(a) program. After Hartke's employment ended, he sued Advent on several
theories, including a claim under Ohio Revised Code § 1335.11. The statutory claim was based on the same
underlying facts as Hartke's other claims, and Advent had incurred some expense defending it and preparing for
trial.

PROCEDURAL HISTORY

Hartke originally filed the action in the Greene County Common Pleas Court, and Advent removed it to the
Southern District of Ohio under 28 U.S.C. § 1441. The federal court exercised diversity jurisdiction. After
summary judgment disposed of the declaratory-judgment claim and Advent's remaining counterclaims, Hartke



sought dismissal of his Ohio statutory claim under Rule 21. The court granted dismissal without prejudice and
declined to impose attorneys' fees.
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