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SUMMARY

The Tennessee Supreme Court reviewed a parental-rights termination judgment based on alleged
abandonment by failure to support and visit. The Court held that the missing witness rule may apply in
a non-jury trial but operates only as a permissive inference, and that the trial court misapplied it. The
Court also held that the doctrine of unclean hands did not apply to the father and that the evidence of
abandonment was not clear and convincing, reversing the termination judgment and dismissing the
petition.
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PROCEDURAL POSTURE Mother and stepfather appealed by permission from the Tennessee
Court of Appeals after that court reversed the Shelby County Chancery
Court's termination of Father's parental rights. The Tennessee Supreme
Court affirmed the Court of Appeals in part, reversed it on the
applicability of the missing witness rule in a non-jury trial, reversed
the trial court's judgment, and dismissed the termination petition.

STANDARD OF REVIEW Under Tennessee Rule of Appellate Procedure 13(d), factual findings
in parental-termination proceedings are reviewed de novo with a
presumption of correctness unless the evidence preponderates
otherwise. Whether the facts constitute clear and convincing evidence
supporting termination is reviewed de novo with no presumption of
correctness because it is a conclusion of law.
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QUESTIONS PRESENTED

1. Whether the missing witness rule may apply in a non-jury trial.

2. Whether the trial court properly applied the missing witness rule by presuming that Father's entire
testimony would have been unfavorable.

3. Whether the doctrine of unclean hands applied to Father when he was defending against a statutory
parental-termination petition and seeking no equitable relief.

4. Whether Mother's and stepfather's evidence clearly and convincingly established abandonment by
Father's willful failure to support or make reasonable or consistent support payments.

5. Whether Mother's and stepfather's evidence clearly and convincingly established abandonment by
Father's willful failure to visit.

HOLDINGS

1. The missing witness rule may apply in both jury and non-jury trials because the trier of fact, whether a
jury or judge, may draw a permissible inference from a party's failure to testify.

2. The missing witness rule creates only a permissive inference, not a presumption, and cannot replace
substantive evidence or relieve a claimant of the burden to establish a prima facie case.

3. The doctrine of unclean hands did not apply to Father because he was defending against a petition for
statutory relief, seeking no equitable remedy, and the alleged misrepresentations were collateral to the
abandonment issue.

4. Mother and stepfather failed to prove by clear and convincing evidence that Father willfully failed to
support the child or make reasonable or consistent support payments during the relevant four-month
period.

5. Mother and stepfather failed to prove by clear and convincing evidence that Father willfully failed to
visit the child.

KEY QUOTATIONS

“We hold that the missing witness rule may apply in both jury and non-jury trials.” (6)

“The missing witness rule carries no more legal force than the commonsense inference it permits the trier of
fact to apply in weighing the evidence.” (7)

“The doctrine applies only to parties who seek an equitable remedy from a court.” (8)



“Thus, Mother and Stepfather failed to meet their burden of proving willful failure to visit by clear and
convincing evidence.” (16)

FACTUAL BACKGROUND

Father's parental rights were challenged after Mother and stepfather alleged that he had abandoned the child by
willfully failing to support and visit her during the four months preceding the petition. Father paid no support
during the relevant period, but the evidence showed little or no regular income, recent treatment for alcohol
addiction, and no clear proof that he was able to work and pay support. Although Father did not exercise
visitation, Mother's emails and testimony showed that she conditioned visitation on payment of $1,000, withheld
the child's location, failed to respond to Father's communications, and refused to permit visitation, including
during Father's court-ordered Christmas period.

PROCEDURAL HISTORY

Mother and stepfather petitioned the Shelby County Chancery Court to terminate Father's parental rights based
on abandonment and to permit stepfather to adopt the child. The trial court terminated Father's parental rights,
applying the missing witness rule and the doctrine of unclean hands. The Court of Appeals reversed, concluding
that the missing witness rule did not apply in a bench trial, that unclean hands was improperly applied, and that
abandonment had not been proven by clear and convincing evidence. The Tennessee Supreme Court granted
permission to appeal and affirmed the Court of Appeals except as to its categorical rejection of the missing
witness rule in non-jury trials.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Tennessee Supreme Court reversed the trial court's judgment and dismissed the petition to terminate Father's
parental rights. The Court affirmed the Court of Appeals' judgment except for its holding that the missing
witness rule could not apply in a non-jury trial.
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