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SUMMARY

The California Supreme Court holds that Penal Code section 1170(b), as amended by Senate Bill 567,
applies retroactively to nonfinal judgments involving negotiated upper-term sentences. A defendant
who entered a plea bargain with a stipulated upper term may waive the amended requirements and
retain the original sentence, agree to modify the bargain, or withdraw from the bargain and return to a
pre-plea posture. The court reverses the Court of Appeal and remands for further proceedings.
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QUESTIONS PRESENTED

1. Whether the retroactive amendments to Penal Code section 1170(b) apply to a nonfinal judgment
imposing an upper-term sentence stipulated as part of a plea bargain.

2. Whether Mitchell validly waived the section 1170(b) requirements when she entered her plea before
those rights were recognized or conferred.

3. Whether the proper remedy is unilateral reduction of the sentence or a remand allowing waiver,
modification of the plea bargain, or withdrawal of the plea.

HOLDINGS

1. The amended requirements of Penal Code section 1170(b) apply retroactively under In re Estrada to
nonfinal judgments involving upper-term sentences stipulated as part of plea bargains.

2. A plea bargain specifying an upper-term sentence may relieve the trial court of independently
determining whether aggravating facts justify the upper term only if the defendant validly waives the
requirements of section 1170(b).

3. The appropriate remedy is a remand permitting the defendant to waive or invoke section 1170(b)'s
requirements; the defendant is not entitled to a unilateral reduction to the middle term while retaining the
benefits of the plea bargain.

KEY QUOTATIONS

“We hold that defendants like Mitchell, who agreed to an upper term sentence as part of a plea bargain, may
seek the retroactive benefit of section 1170(b)’s amended provisions to their nonfinal judgments.” (2)

“Accordingly, we hold that a plea bargain that includes a stipulated upper term sentence absolves the trial
court of its duty to determine that the sentence is justified by facts found in compliance with section 1170(b)
(2)’s provisions. But this is only true if the defendant, in entering the plea bargain, validly waives section
1170(b)’s requirements.” (16)

“If no such agreement is reached and approved, Mitchell’s remedy is to withdraw her assent to the bargain.”
(29)

FACTUAL BACKGROUND

Mitchell drove recklessly while fleeing from police, including running red lights, driving in oncoming traffic,
and nearly striking a patrol vehicle. She had a blood-alcohol concentration of 0.183 percent and was charged
with multiple felonies, misdemeanors, sentencing enhancements, and a prior strike. Under a negotiated
disposition, she pleaded no contest to one felony evading offense and one misdemeanor, admitted the prior
strike, and agreed to a doubled upper-term sentence; the remaining charges were dismissed.

PROCEDURAL HISTORY

Mitchell pleaded no contest to felony evading an officer and misdemeanor driving with a blood-alcohol
concentration of 0.08 percent or higher, admitted a prior robbery strike, and stipulated to a doubled upper-term
sentence of six years. The remaining charges and allegations were dismissed. While her appeal was pending,



Senate Bill No. 567 amended Penal Code section 1170(b) to require a stipulation or proof beyond a reasonable
doubt of aggravating facts supporting an upper-term sentence. The Court of Appeal held that the amendment did
not apply to the stipulated plea sentence. The California Supreme Court granted review, reversed in part, and
remanded for proceedings allowing Mitchell to waive or invoke the amended requirements.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The matter is remanded for proceedings allowing Mitchell to either waive or invoke section 1170(b)'s
requirements. If she validly waives them and reaffirms the plea bargain, the court must reinstate the original six-
year sentence. If she does not waive them, the parties may agree to modify the bargain to a doubled middle-term
sentence on count 4, subject to court approval. If no modified agreement is reached and approved, Mitchell may
withdraw her assent, the plea must be set aside, and the parties must return to a pre-plea posture, with freedom to
renegotiate or proceed to trial.
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