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SUMMARY

The Rhode Island Supreme Court held that Rhode Island General Laws § 34-15-12 abrogates the
common-law right of survivorship in a joint tenancy when an action for partition is pending. The court
concluded that the partition action did not abate upon the plaintiff’s death and that the estate could
appeal the dismissal. The court vacated the Providence County Superior Court’s judgment dismissing
the action.
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QUESTIONS PRESENTED

1. Whether a partition action survives the death of a joint tenant under G.L. 1956 § 34-15-12.

2. Whether the Estate of Shirley Butler could appeal the dismissal even though it had not been formally
substituted as a party in the underlying action.

3. Whether the Superior Court erred by dismissing the partition action without applying § 34-15-12 and
before the estate's representative could be substituted.

HOLDINGS

1. Under G.L. 1956 § 34-15-12, a partition action is not abated by the death of a plaintiff or defendant
while the action is pending. The statute abrogates the common-law right of survivorship in a joint
tenancy for that circumstance and requires the action to continue toward judgment with the decedent's
heirs or devisees treated as parties after notice.

2. The estate was entitled to appeal because § 34-15-12 treats the decedent's heirs and devisees, as
represented by the estate, as parties to the pending partition action, and the estate was aggrieved by the
dismissal.

KEY QUOTATIONS

“Section 34-15-12 is unambiguous and clearly states that an action for partition is not abated by the death of
a plaintiff.” (-8)

“Accordingly, we are satisfied that the common law right of survivorship in a joint tenancy is abrogated when
an action for partition is pending.” (-9)

“We believe this language signals an intent by the Legislature to treat heirs and devisees, as represented by a
decedent’s estate, as parties in the action.” (-11)

FACTUAL BACKGROUND

Shirley Butler filed a partition action concerning property she owned in joint tenancy with Clarence Butler and
Kari Gavek. She died in December 2018 while the action was pending. Before the estate's executrix was
appointed, the Superior Court granted the defendants' motion to dismiss based on the common-law right of
survivorship. The estate later obtained appointment of an executrix, moved to substitute parties, and appealed the
dismissal.

PROCEDURAL HISTORY

Shirley Butler filed a partition action on August 1, 2018, and the defendants answered and asserted
counterclaims. Butler died while the action was pending, after which the defendants moved to dismiss on the
ground that her joint-tenancy interest had passed to the surviving joint tenants. The Superior Court granted the
motion before the estate's executrix was appointed and before the estate's motion to substitute parties was heard.



The Supreme Court remanded the matter for entry of final judgment under Rule 54(b), determined that the
estate's appeal was properly before it, and vacated the dismissal.

DISPOSITION

vacated

REMAND INSTRUCTIONS

The record was to be returned to the Superior Court. The dismissal judgment was vacated so the pending
partition action could proceed consistently with § 34-15-12.
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