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SUMMARY

The United States District Court for the District of Columbia considers a First Amendment challenge
to the District's professional-counselor licensure requirement as applied to a Virginia-licensed
psychologist seeking to provide teletherapy to District residents. The court concludes that the
plaintiff's talk therapy constitutes protected speech and that the licensure requirement fails
intermediate scrutiny as applied to her. The court grants the plaintiff partial summary judgment and
awards declaratory and injunctive relief, while declining to reach her facial overbreadth claim.
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DISPOSITION other

PROCEDURAL POSTURE Cross-motions for summary judgment in an as-applied and facial First
Amendment challenge to the District of Columbia's professional-
counselor licensure requirement.

STANDARD OF REVIEW Summary judgment under Federal Rule of Civil Procedure 56; the
court assumed intermediate scrutiny for the as-applied First
Amendment challenge and required the District to show that the
licensure requirement advanced important governmental interests
unrelated to suppressing speech and did not burden substantially more
speech than necessary.
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QUESTIONS PRESENTED

1. Whether Brokamp had Article III standing to bring an as-applied challenge to the District's professional-
counselor licensure provisions.

2. Whether the District's requirement that Brokamp obtain a District license before providing talk therapy
to District residents violates the First Amendment as applied to her.

3. Whether the court should reach Brokamp's facial overbreadth challenge after resolving her as-applied
claim.

4. Whether Brokamp was entitled to declaratory and permanent injunctive relief.

HOLDINGS

1. Brokamp has standing to challenge the District's definition of professional counseling and its practice-
act licensure requirement because she suffered professional and financial injury, the injury was traceable
to the challenged provisions, and favorable relief would redress it.

2. Brokamp's talk-therapy activities, which consist essentially of speaking with clients, are speech
protected by the First Amendment rather than conduct that only incidentally involves speech.

3. The District's licensure requirement, as applied to Brokamp's talk therapy, violates the First Amendment
because the District failed to show that the requirement advances an important governmental interest and
failed to establish a sufficiently close fit between its asserted interests and the burden imposed on her
speech.

4. The court declined to reach Brokamp's facial overbreadth challenge because it had already granted relief
on her as-applied claim.

5. Brokamp is entitled to a declaratory judgment and a permanent injunction barring the District from
enforcing the challenged provisions against her.

KEY QUOTATIONS

“The Supreme Court has recently concluded that such “talk therap[y]” qualifies as speech.” (at 11)

“Failing to provide evidence that the licensure regulation at issue addresses a genuine, non-speculative injury
suffered by the public, the District offers up four other considerations in support of its law.” (at 17-18)

“A less-burdensome licensing regime is possible here: the District could simply recognize professional
counseling licenses issued by other states like Virginia.” (at 18-20)

“The violation of First Amendment rights, “for even minimal periods of time, unquestionably constitutes
irreparable injury.”” (at 22)

FACTUAL BACKGROUND

Brokamp is a Virginia-licensed psychologist and professional counselor who operates a teletherapy practice
treating anxiety, depression, PTSD, and relationship-related issues. She provides talk therapy by video and



telephone, does not prescribe medication, and sought to serve District residents who contacted her for
counseling. The District's Board of Professional Counseling told her that she could not provide teletherapy to
District residents without a District license, even if she disclosed her Virginia licensure and described her
services generically as counseling. Virginia and the District lacked reciprocity, and the District's temporary
pandemic waiver had ended.

PROCEDURAL HISTORY

Brokamp sued the District of Columbia in 2020, challenging the practice-act portion of the District's
professional-counselor licensure law under the First Amendment and on vagueness grounds. The court dismissed
the vagueness claim in March 2022 but allowed the First Amendment claims to proceed. After discovery, the
parties cross-moved for summary judgment; the court stayed the case while awaiting implementation of the
Counseling Compact, then lifted the stay after the Compact remained unimplemented and the parties agreed the
claims were still live. The court granted Brokamp's motion in part, denied the District's motion, and awarded
declaratory and injunctive relief.
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