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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the denial of Steven J. Dukes’s second

habeas corpus petition challenging his life recidivist sentence. The court held that Dukes’s North

Carolina cocaine-possession conviction qualified as a predicate felony, that the life sentence was not

unconstitutionally disproportionate, and that his ineffective-assistance claims failed under the

Strickland/Miller standard. The decision was issued as a memorandum decision under Rule 21, with

Chief Justice Hutchison dissenting from the decision to resolve the case without oral argument or a

formal opinion.
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Petitioner appealed the denial of his second state habeas corpus
petition, which raised challenges to the validity and proportionality of
his life recidivist sentence and claims of ineffective assistance of

counsel.

In a habeas corpus action, the final order and ultimate disposition are
reviewed for abuse of discretion, underlying factual findings are
reviewed for clear error, and questions of law are reviewed de novo.
Unpreserved issues are reviewed for plain error. Ineffective-assistance

claims are governed by the Strickland/Miller two-pronged test.

Published memorandum decision under West Virginia Rule of

Appellate Procedure 21; the court treated the controlling rules as



binding but resolved the appeal without a formal opinion.
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QUESTIONS PRESENTED

1. Whether plain error required reversal of the recidivist conviction because Dukes's 1992 North Carolina

cocaine-possession conviction allegedly would have been a misdemeanor under West Virginia law.

2. Whether Dukes's life sentence under West Virginia's recidivist statute was unconstitutionally
disproportionate under Article III, Section 5 of the West Virginia Constitution and the Eighth

Amendment.

3. Whether trial, appellate, or habeas counsel provided ineffective assistance by failing to challenge the

North Carolina conviction as an invalid predicate and by failing to raise proportionality arguments.

HOLDINGS

1. The North Carolina conviction was a valid predicate felony because it was classified as a felony and was
punishable by confinement in a penitentiary; for recidivist purposes, the punishment prescribed by the

foreign jurisdiction's law determines whether the offense is a felony.

2. Dukes's life recidivist sentence was not unconstitutionally disproportionate because at least two

predicate felony convictions involved actual or threatened violence or a substantial impact on a victim.

3. Dukes failed to establish ineffective assistance because his sentence was legally valid, making counsel's
failure to pursue those arguments neither objectively deficient nor prejudicial.

KEY QUOTATIONS

“To trigger application of the ‘plain error’doctrine, there must be (1) an error; (2) that is plain; (3) that
dffects substantial rights; and (4) seriously affects the fairness, integrity, or public reputation of the judicial
proceedings.” (3)

“For purposes of a life recidivist conviction under West Virginia Code § 61-11-18(c), two of the three felony
convictions considered must have involved either (1) actual violence, (2) a threat of violence, or (3)
substantial impact upon the victim such that harm results.” (5)

“In the West Virginia courts, claims of ineffective assistance of counsel are to be governed by the two-pronged
test established in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984): (1)

Counsel’s performance was deficient under an objective standard of reasonableness; and (2) there is a



reasonable probability that, but for counsel’s unprofessional errors, the result of the proceedings would have
been different.” (7)

FACTUAL BACKGROUND

A cooperating drug dealer identified Dukes as her heroin supplier, and police stopped him while he was driving
toward her residence after arranging a proposed heroin delivery. Officers found bundles of heroin during a pat-
down. A jury convicted Dukes of possession of heroin with intent to deliver, and a later recidivist proceeding
relied on that conviction, a West Virginia firearm-related felony, and a 1992 North Carolina cocaine-possession
felony to impose a life sentence. Dukes later challenged the predicate North Carolina conviction, the

proportionality of his sentence, and the effectiveness of counsel in state habeas proceedings.

PROCEDURAL HISTORY

Dukes was convicted in 2012 of possession of heroin with intent to deliver and received a life sentence under
West Virginia's recidivist statute after a jury found the requisite prior felony convictions, including a 1992 North
Carolina cocaine-possession conviction. His direct appeal and first habeas petition were unsuccessful. In his
second habeas proceeding, the circuit court denied relief after an omnibus evidentiary hearing, concluding that
counsel was not ineffective and that the life sentence was constitutionally proportionate. The Supreme Court of
Appeals of West Virginia affirmed by memorandum decision.

DISPOSITION

affirmed
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