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SUMMARY

The Fifth District Court of Appeals affirmed Kevin Patton’s convictions and sentence for attempted
murder and improperly discharging a firearm at or into a habitation. The court held that Patton
forfeited his allied-offenses argument by failing to raise it in the trial court or assert plain error, and
concluded that the offenses would not merge in any event because the firearm discharges occurred
separately.
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DISPOSITION affirmed

PROCEDURAL POSTURE Patton appealed his convictions and sentence, arguing that the trial
court erred by sentencing him separately for attempted murder and
improperly discharging a firearm at or into a habitation rather than
merging those offenses as allied offenses of similar import. Because he
did not object to the sentence in the trial court and did not argue plain
error on appeal, the court reviewed the claim only under the forfeiture
and plain-error framework and declined to create a plain-error
argument for him.

STANDARD OF REVIEW Because Patton failed to object to the sentence or request merger in the
trial court, his allied-offenses claim was forfeited and could be
reviewed only for plain error. A forfeited error is reversible only if it
affected the outcome and correction is necessary to prevent a manifest
miscarriage of justice.
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QUESTIONS PRESENTED

1. Whether the trial court plainly erred by failing to merge attempted murder and improperly discharging a
firearm at or into a habitation for sentencing as allied offenses of similar import.

2. Whether the appellate court should consider the allied-offenses claim when Patton failed to preserve it in
the trial court and did not expressly raise plain error on appeal.

HOLDINGS

1. Failure to seek merger of allied offenses in the trial court forfeits the claim for appellate review, and an
appellate court will not independently create a plain-error argument when the appellant does not raise
plain error.

2. The offenses did not merge because the evidence supported a finding that they were committed
separately: Patton fired three shots at Hackett while Hackett was on the porch and fired a fourth shot
later while fleeing from Hackett.

KEY QUOTATIONS

“An accused's failure to raise the issue of allied offenses of similar import in the trial court forfeits all but
plain error, and a forfeited error is not reversible error unless it affected the outcome of the proceeding and
reversal is necessary to correct a manifest miscarriage of justice.” (¶ 12)

“If any of the following is true, the offenses cannot merge and the defendant may be convicted and sentenced
for multiple offenses: (1) the offenses are dissimilar in import or significance—in other words, each offense
caused separate, identifiable harm, (2) the offenses were committed separately, and (3) the offenses were
committed with separate animus or motivation.” (¶ 16)

FACTUAL BACKGROUND

Patton confronted Albert Hackett at Hackett's home after objecting to Hackett's relationship with Patton's mother.
Patton fired three shots at Hackett while Hackett was on the porch, and then fired a fourth shot farther west as
Hackett pursued him down the street. The jury convicted Patton of attempted murder, felonious assault,
improperly discharging a firearm at or into a habitation, and having weapons while under disability.

PROCEDURAL HISTORY



Patton was convicted by a jury of attempted murder, felonious assault, improperly discharging a firearm at or
into a habitation, and having weapons while under disability. The trial court merged the felonious-assault
conviction with attempted murder and imposed an aggregate prison term of twenty-five to thirty and one-half
years, plus 813 days. Patton timely appealed, and the Fifth District affirmed.
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