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SUMMARY

The Montana Supreme Court affirmed a district court judgment recognizing an implied ditch easement

over the defendants' property and enjoining interference with the easement. The court held that

Montana Code Annotated § 70-17-112 protects easements by implication and awarded the prevailing

respondent appellate costs and attorney's fees. The decision was designated noncitable precedent and

remanded for determination of costs and fees.
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Appeal from a nonjury judgment of the Fourth Judicial District Court
granting the plaintiff injunctive relief, damages, and attorney's fees in

an action concerning interference with a ditch easement.

Findings of fact are reviewed under Rule 52(a), M.R.Civ.P., and will
not be set aside unless clearly erroneous. The court applies a three-part
test: whether the findings are supported by substantial evidence,
whether the trial court misapprehended the effect of the evidence, and
whether the reviewing court has a definite and firm conviction that a

mistake was made. Conclusions of law are reviewed for correctness.
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QUESTIONS PRESENTED

1. Whether the District Court erred in concluding that a ditch easement by implication existed over the

Swingers' property.
2. Whether Montana Code Annotated § 70-17-112 applies to easements by implication.

3. Whether the District Court erred by adopting Collins's proposed findings of fact.

HOLDINGS

1. The District Court correctly concluded that a ditch easement by implication arose when the common
ownership of the Collins and Swinger parcels was severed in 1948.

2. Montana Code Annotated § 70-17-112 protects easements by implication from interference; its reference

to easements obtained by prescription or conveyance is not an exclusive limitation on the statute's scope.

3. The District Court did not err by adopting Collins's proposed findings of fact because the findings were

sufficiently comprehensive and pertinent, supported by substantial evidence, and not clearly erroneous.

KEY QUOTATIONS

“To establish an easement by implication, three elements must be satisfied: (1) separation of title; (2) a long-
standing, obvious use before the separation, which shows that the use was meant to be permanent; and (3)

necessity of the easement for the beneficial enjoyment of the land granted or retained.” (9 23)

“Easements by implication are recognized in Montana and, like any other legally recognized easement, are
protected from interference by § 70-17-112, MCA.” (1 31)

“First, the Court will review the record to see if the findings are supported by substantial evidence. Second, if
the findings are supported by substantial evidence, we will determine if the trial court has misapprehended
the effect of the evidence. Third, if substantial evidence exists and the effect of the evidence has not been
misapprehended, this Court may still determine a finding clearly erroneous if a review of the record leaves the

court with "a definite and firm conviction that a mistake has been committed."” (Y 18)

FACTUAL BACKGROUND

Collins held an irrigation water right from Hayes Creek, with a diversion point on the Swingers' property. A ditch
serving the water right was visible and in use before the parties' properties were severed from common
ownership in 1948, and it remained in continuous use thereafter. The Swingers removed an access gate in
approximately 1993 and denied Collins access to the diversion point beginning in 1996, impairing his ability to
control irrigation water and reducing hay production. The parties' prior water-right dispute had already been

adjudicated by the Montana Water Court and affirmed on appeal.

PROCEDURAL HISTORY



Collins sued to enjoin the Swingers from interfering with his ditch easement and statutory secondary easement
across their property. The Swingers counterclaimed for injunctive relief, removal of the diversion point, and

damages. After a nonjury trial, the District Court found an easement by implication, awarded Collins injunctive
relief, $2,317 in actual damages, and attorney's fees, and denied the counterclaim. The Swingers appealed, and

the Montana Supreme Court affirmed and remanded for determination of appellate costs and attorney's fees.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

Remanded to the District Court for determination of Collins's costs and reasonable attorney's fees incurred on

appeal.
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