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SUMMARY

The Illinois Appellate Court, Second District, affirmed a trial court judgment finding that Jennifer

Oberweis was cohabiting with Shawn Hanke in a relationship constituting a de facto marriage under

the parties’ marital settlement agreement, warranting a reduction in maintenance. The court also

affirmed the denial of Joseph Oberweis’s motion to modify maintenance based on changed financial

circumstances and held that his challenge to a discovery ruling was moot. The order was issued under

[linois Supreme Court Rule 23(b) and is generally nonprecedential under Rule 23(e)(1).
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QUESTIONS PRESENTED

1. Whether the marital settlement agreement required actual physical co-residence and a literal

combination of households before cohabitation could trigger maintenance modification.

2. Whether the evidence supported the trial court's finding that Jennifer and Hanke were cohabiting on a

continuing conjugal basis and had a de facto marriage.
3. Whether Joseph's challenge to the redaction of text messages was moot after the cohabitation ruling.

4. Whether Joseph established a substantial change in circumstances warranting modification of his

maintenance obligation.

HOLDINGS

1. The marital settlement agreement did not require a specific finding that Jennifer and Hanke lived
together in one residence. Its reference to actual physical, residential cohabitation and a combination of
households had to be read together with the provision requiring consideration of any other factors then

existing at law.

2. The evidence was sufficient to establish by a preponderance of the evidence that Jennifer and Hanke
were cohabiting under the marital settlement agreement and had been involved in a de facto marriage

since November 2021. The trial court's finding was not against the manifest weight of the evidence.

3. The cross-appeal challenging the redaction of text messages was moot because the court's cohabitation

finding independently resolved the maintenance issue.

4. The trial court did not abuse its discretion in denying Joseph's motion to modify maintenance because he
failed to establish that his financial circumstances required modification; the evidence showed that he

had substantial assets and current and future ability to pay.

KEY QUOTATIONS

“An MSA is a contract, subject to the usual rules of contract interpretation.” (9 53)

“In determining whether the party has met his or her burden, “a court looks to the totality of the
circumstances and considers the following nonexhaustive list of factors: (1) the length of the relationship; (2)
the amount of time spent together; (3) the nature of the activities engaged in; (4) the interrelation of personal
dffairs (including finances); (5) whether they vacation together; and (6) whether they spend holidays
together.”” (9 68)

“Intimate dating relationships have companionship and exclusive intimacy, whereas marriage-like
relationships, while likewise having companionship and exclusive intimacy (not necessarily sexual but such

that the former spouse does not engage in a similar relationship with a third person), also have a deeper level



of commitment, intended permanence, and, unless reasonably explained, financial or material partnership

(which would most commonly come in the form of a shared household).” (] 70)

FACTUAL BACKGROUND

Jennifer and Joseph divorced in 2018 under a marital settlement agreement requiring Joseph to pay maintenance
and providing that maintenance could be modified according to a formula if Jennifer cohabited on a continuing
conjugal basis. Jennifer maintained a separate residence and separate finances from Shawn Hanke, but their
exclusive relationship lasted for years, Hanke moved from Colorado to Illinois, spent substantial time at
Jennifer's home, traveled and celebrated holidays with her and her children, and assumed a significant caretaking
role. The trial court found that the relationship constituted a de facto marriage beginning in November 2021 and
modified maintenance under the agreement. Joseph later became voluntarily unemployed after selling his
interest in Oberweis Dairy, but retained substantial assets and continued substantial spending, leading the trial

court to deny his separate motion to modify maintenance.

PROCEDURAL HISTORY

The parties' 2018 judgment for dissolution incorporated a marital settlement agreement providing for
maintenance and a formula for modification if Jennifer cohabited. Joseph sought a declaratory judgment that
Jennifer was cohabiting with Shawn Hanke and separately moved to modify maintenance based on an alleged
substantial change in his financial circumstances. After a three-week trial, the circuit court found a de facto
marriage beginning in November 2021, applied the contractual maintenance formula, denied Joseph's separate
motion to modify maintenance, and entered an agreed Rule 304(a) finding. Jennifer appealed, and Joseph cross-

appealed.
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