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SUMMARY

The Vermont Supreme Court affirmed an injunction ordering Susan Alberino to remove an eight-foot
plywood fence erected along the boundary with David Balch's property. The court held that the trial
court's findings and evidence supported treating the fence as an unnecessary spite fence under 24
V.S.A. § 3817 and upheld the court's reliance on a site visit. Justice Skoglund dissented, concluding
that the trial court had not made findings satisfying the statute and that an ugly fence alone was

insufficient to warrant removal.
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PROCEDURAL POSTURE Alberino appealed a superior court order granting Balch injunctive

relief and ordering removal of a plywood fence between their

properties.

STANDARD OF REVIEW The grant of injunctive relief is reviewed for abuse of discretion.
Factual findings are reviewed in the light most favorable to the
prevailing party and will not be set aside unless clearly erroneous;
findings are clearly erroneous only when no credible evidence
supports them. The appellate court will affirm if the record reveals any

legal grounds justifying the result.
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QUESTIONS PRESENTED
1. Whether the superior court improperly relied on observations made during a site visit.

2. Whether the superior court had authority to order removal of the plywood fence without an express

finding that its sole purpose was to annoy Balch.

3. Whether the superior court's findings and the evidence supported injunctive relief and removal of the
fence under 24 V.S.A. § 3817.

HOLDINGS

1. A trial court may conduct a site visit and use observations from that visit together with the testimony and

other evidence to support its findings.

2. The evidence supported the implied finding that Alberino's fence was erected solely to annoy Balch by

interfering with his view, and the superior court properly ordered its removal.

3. The superior court did not abuse its discretion in granting injunctive relief because credible evidence

supported its findings and those findings provided legal grounds for ordering removal of the fence.

KEY QUOTATIONS

“the finder of fact may conduct a site visit or other analogous inspection, and may "base its findings upon

such examination together with all the evidence in the case."” (/ 8, 969 A.2d at 64)

“the only plausible reading of the trial court's order is that such a finding was implicit.” (Y 10, 969 A.2d at
65)

FACTUAL BACKGROUND

Alberino and Balch had a long-running dispute involving, among other matters, Alberino's dogs, alleged
trespasses, noise, and property-related conflicts. After Alberino removed an orange plastic snow fence pursuant
to a 2001 order, she built a roughly 488-foot, eight-foot-high plywood fence largely in the same location,
although on her side of the boundary. The fence did not effectively contain the dogs, reduce noise, or provide
meaningful privacy, and it warped, buckled, and in places encroached toward or onto Balch's property. The

superior court found that the fence served no objective purpose and ordered its removal.

PROCEDURAL HISTORY

After Alberino erected a plastic fence, Balch counterclaimed in a harassment action for trespass and nuisance.
The matter was transferred from small-claims court to superior court, which ordered removal of the plastic fence
in 2001. Alberino then constructed a wooden plywood fence in nearly the same location. In 2004, Balch moved
for contempt and requested removal of the plywood fence; after a hearing and site visit, the superior court

ordered its removal under Vermont's unnecessary-fence statute. The Supreme Court of Vermont affirmed.



DISPOSITION

affirmed
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