UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF

CALIFORNIA

Ewing v. DME Capital, LLC

No. 24-cv-0692-AGS-JLB (S.D. Cal. July 11, 2025) - No. 24-cv-0692-AGS-JLB - Decided July 11, 2025

SUMMARY

The United States District Court for the Southern District of California grants DME Capital, LL.C's

motion to set aside a default judgment under Federal Rule of Civil Procedure 60(b)(1), finding no

prejudice, a potentially meritorious defense, and insufficiently culpable conduct. The court denies

DME's motion to dismiss for improper service and denies related requests for Rule 11 sanctions and

judicial notice as moot.
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After the Clerk entered default and the Court entered default judgment
against DME Capital, DME moved under Federal Rule of Civil
Procedure 60(b)(1) to set aside the default judgment and moved to
dismiss for lack of personal jurisdiction based on allegedly defective

service. DME also sought Rule 11 sanctions.

Relief from default judgment under Rule 60(b)(1) is evaluated under
the Ninth Circuit's three-factor excusable-neglect test: prejudice to the
plaintiff, existence of a meritorious defense, and culpable conduct
causing the default. Service-of-process defects are evaluated under
Federal Rule of Civil Procedure 4, construed flexibly so long as the
defendant received sufficient notice.
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QUESTIONS PRESENTED

1. Whether DME established excusable neglect and good cause warranting relief from the default judgment
under Federal Rule of Civil Procedure 60(b)(1).

2. Whether the summons and service were defective because Ewing handwritten DME's name and address
on the summons and because the listed address was that of DME's registered agent rather than DME
itself.

3. Whether DME was entitled to Rule 11 sanctions based on the alleged service defect.

HOLDINGS

1. The default judgment should be set aside because all three relevant factors—Ilack of prejudice to Ewing,

DME's showing of a potentially meritorious defense, and absence of culpable conduct—weighed in
favor of relief under Rule 60(b)(1).

2. DME satisfied the meritorious-defense requirement by alleging that the calls were not made by DME or

an associated person or entity, or that Ewing consented to the calls.

3. The summons was valid even though Ewing handwritten DME's name and address in blank spaces
provided for that purpose.

4. Service was sufficient even though the summons listed the address of DME's registered agent because

the registered agent transmitted the summons and complaint to DME, giving DME sufficient notice.

KEY QUOTATIONS

€<

[D]efault judgments are ordinarily disfavored” since “[c]ases should be decided upon their merits

whenever reasonably possible.”” (at 1)

““The three elements of a TCPA claim are: (1) the defendant called a cellular telephone number; (2) using an

automatic telephone dialing system; (3) without the recipient’s prior express consent.”” (at 2)

““Rule 4 is a flexible rule that should be liberally construed so long as a party receives sufficient notice of the
complaint.”” (at 4)

“Put simply, the summons was valid even though Ewing handwrote DME’s information into the blank space

that the Clerk of Court left on the form for that purpose.” (at 4)

FACTUAL BACKGROUND

Ewing alleged that DME repeatedly contacted him without permission in violation of the TCPA and other
statutes. DME did not respond to the complaint, resulting in entry of default and default judgment. DME later
asserted that it mistakenly believed it was not required to respond, that the summons was confusing and

inaccurate, and that it had potential defenses concerning whether the calls were associated with DME and



whether Ewing had consented. DME also claimed that the summons contained a handwritten address belonging

to its registered agent, which transmitted the summons and complaint to DME personnel.
PROCEDURAL HISTORY

Anton Ewing sued DME Capital, LL.C, alleging violations of the Telephone Consumer Protection Act and other
statutes based on repeated unsolicited contacts. DME failed to respond, the Clerk entered default, and the Court
entered default judgment. The Court granted DME's motion to set aside the default judgment, denied its motion
to dismiss for improper service, denied its related Rule 11 sanctions motion, and denied a judicial-notice request

as moot.
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