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SUMMARY

The United States District Court for the Southern District of Florida grants Defendants’ motion to
dismiss a Florida negligence claim arising from the issuance of a California post-judgment notice of
levy that allegedly caused the freezing of Plaintiff’s bank account. The Court holds that Plaintiff failed
to sufficiently plead a legally cognizable duty and that Florida’s litigation privilege provides absolute
immunity for the levy issued in connection with judicial proceedings. The Court also denies leave to

amend and dismisses the action with prejudice.
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DISPOSITION dismissed

PROCEDURAL POSTURE Defendants removed a Florida-law negligence action under the court's

diversity jurisdiction and moved to dismiss under Federal Rule of

Civil Procedure 12(b)(6) and to strike the prayer for attorney's fees.

STANDARD OF REVIEW On a Rule 12(b)(6) motion, the court accepts well-pleaded factual
allegations as true, draws plausible inferences in the nonmoving
party's favor, and disregards legal conclusions. The court may consider
documents central to the complaint and referenced in it without
converting the motion to one for summary judgment. Applicability of
Florida's litigation privilege is a question of law when the complaint

clearly establishes the defense.

PRECEDENTIAL VALUE unpublished district court opinion
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QUESTIONS PRESENTED

1.

2.

3.

Whether the court could consider the California order, judgment, notice of levy, and garnishee
memorandum attached to Defendants' motion without converting the Rule 12(b)(6) motion into one for

summary judgment.

Whether Plaintiff sufficiently pleaded that Defendants owed it a legally cognizable duty and thereby

stated a Florida negligence claim.

Whether Florida's litigation privilege provides absolute immunity for Defendants' post-judgment

issuance of a notice of levy to execute a money judgment.

4. Whether Plaintiff should receive leave to amend its complaint.

HOLDINGS

1.

The court may consider documents attached to the motion to dismiss when the complaint refers to them

and they are central to the claim, without converting the motion into one for summary judgment.

. Plaintiff failed to state a negligence claim because the complaint did not allege sufficient facts showing

that Defendants owed Plaintiff a legally cognizable duty.

. Florida's litigation privilege absolutely immunizes Defendants from Plaintiff's negligence claim based on

issuing the post-judgment notice of levy.

. Leave to amend was properly denied because amendment would be futile in light of the litigation

privilege.

KEY QUOTATIONS

“absolute immunity must be afforded to any act occurring during the course of a judicial proceeding,
regardless of whether the act involves a defamatory statement or other tortious behavior, so long as the act

has some relation to the legal proceeding.” (I111.C)

“Thus, executing a Notice of Levy to enforce the Judgment is protected by the litigation privilege as an “act

permitted by law in the due course of the judicial proceedings.”” (111.C)

FACTUAL BACKGROUND

A California marital-dissolution court entered a judgment requiring Jeffrey Sweeney to pay Maria Sweeney

$358,287 in attorney's fees and costs. Maria Sweeney's law firm and attorneys caused a California Notice of

Levy Under Writ of Execution to be filed identifying accounts in Jeffrey Sweeney's name or accounts in which

he was an authorized owner or signator. Plaintiff alleged that the levy resulted in the freezing of an account held

in Plaintiff's name, causing client confusion, reputational harm, and damage to its banking relationship. Plaintiff

asserted one Florida-law negligence claim based on Defendants' allegedly improper execution of the levy.

PROCEDURAL HISTORY



Plaintiff filed a negligence complaint in the Circuit Court of the Eleventh Judicial Circuit in and for Miami-Dade
County, Florida. Defendants timely removed under 28 U.S.C. § 1332 and moved to dismiss with prejudice,
asserting failure to state a claim and immunity under Florida's litigation privilege, while also moving to strike the
request for attorney's fees. The district court granted the motion to dismiss, denied leave to amend as futile,
dismissed the complaint with prejudice, denied the motion to strike as moot, terminated deadlines, and closed
the case.
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