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SUMMARY

The First District Court of Appeal of Florida reversed the Florida Department of Revenue’s dismissal
of 27 Entrepreneurs Brickell LLC’s petitions challenging a tax assessment as untimely. The court
remanded for an evidentiary hearing because disputed facts remained concerning receipt and issuance
of the assessment notice, the timeliness of the petitions, and any applicable tolling.
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QUESTIONS PRESENTED

1. Whether the Department could dismiss Brickell's petitions as untimely without an evidentiary hearing
when disputed facts existed concerning receipt and transmission of the notice of proposed tax
assessment.

2. Whether Brickell was afforded a valid point of entry into the administrative process before the
Department dismissed its petitions.

HOLDINGS

1. The Department could not dismiss the petitions without an evidentiary hearing because the validity of
the dismissal depended on disputed facts concerning the date the notice was issued, when Brickell
received it, and whether any tolling occurred.

2. An agency must grant affected parties a clear point of entry, within a specified time after a recognizable
event, into formal or informal proceedings under section 120.57; waiver of that right must be clearly
demonstrated by the agency.

KEY QUOTATIONS

“An agency must grant affected parties a clear point of entry, within a specified time after some recognizable
event in investigatory or other free-form proceedings, to formal or informal proceedings under Section
120.57.”

“Waiver is not a concept favored in the law, and must be clearly demonstrated by the agency claiming the
benefit.”

“Further proceedings are necessary under sections 120.569 and 120.57 to determine the disputed facts on the
timeliness of the petition, the date the notice of proposed assessment was issued, and whether any tolling
occurred.”

FACTUAL BACKGROUND

The Department issued a notice of proposed tax assessment dated November 26, 2019, providing a sixty-day
period to contest the assessment after it became final. Brickell alleged that it did not receive the notice until
March 2020, when it received only one page from a collector, and that it received a complete copy in April 2022.
Because no hearing occurred, the record contained no testimony or other evidence establishing when the notice
was transmitted or mailed.

PROCEDURAL HISTORY

The Department dismissed Brickell's petitions as untimely without conducting an evidentiary hearing. Brickell
appealed, arguing that disputed facts concerning receipt and transmission of the notice of proposed assessment
required a hearing to determine whether it had been afforded a valid point of entry into the administrative
process. The First District Court of Appeal reversed and remanded for an evidentiary hearing.

DISPOSITION
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REMAND INSTRUCTIONS

The Department must conduct an evidentiary hearing under sections 120.569 and 120.57 to determine the
disputed facts concerning the timeliness of the petitions, the date the notice of proposed assessment was issued,
and whether any tolling occurred.
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