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SUMMARY

The District of Columbia Court of Appeals held that the trial court should have severed charges arising
from two separate Metro robbery incidents because evidence from the first robbery was not
sufficiently distinctive or necessary to establish identity or context for the second and created unfair
prejudice. The court vacated the appellants’ convictions for the September 28 unarmed robbery and
Clifton Smith’s related receiving-stolen-property conviction, while affirming the September 21 armed-
robbery convictions. The court also directed correction of other judgments, including vacating
Alazajuan Gray’s offense-during-release conviction and enhancing certain sentences.
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QUESTIONS PRESENTED

1. Whether the September 21 and September 28 robbery charges were properly joined under Superior
Court Criminal Rule 8(b).

2. Whether the trial court abused its discretion under Rule 14 by denying severance of the robbery charges.

3. Whether Gray was prejudiced by trying the contempt or offenses-during-release charge with the other
offenses.

4. Whether the aiding-and-abetting instruction sufficiently required Smith to have actual knowledge that
Gray was armed.

5. Whether restrictions on expert testimony concerning eyewitness identification constituted reversible
error.

6. Whether restrictions on defense testimony and photographic evidence denied appellants a meaningful
defense.

7. Whether testimony recounting McIntosh's statements to police was inadmissible hearsay.

8. Whether sufficient evidence supported Gray's September 28 robbery and carrying-a-dangerous-weapon
convictions and Smith's obstruction conviction.

9. Whether Gray's offenses-during-release convictions should merge or instead operate as sentencing
enhancements.

10. Whether Smith's gun-offender registration, sentencing, and youth-offender arguments warranted relief.

HOLDINGS

1. The trial court abused its discretion by denying severance because evidence of the September 21 robbery
was not mutually admissible to prove the September 28 robbery and was likely to be amalgamated by
the jury into a single inculpatory mass.

2. The severance error was harmless with respect to the appellants' September 21 armed-robbery
convictions.

3. The trial court did not abuse its discretion by trying Gray's contempt charge with the other offenses.

4. The jury instructions sufficiently conveyed that Smith, as an aider and abettor, had to know that Gray
was armed; no plain error occurred.

5. The restrictions on Dr. Penrod's expert testimony did not constitute reversible error or an abuse of
discretion.

6. The trial court did not abuse its discretion by excluding the photograph comparing Gray and his brother
or by limiting Smith's testimony about the timing of charges.

7. The admission of Officer Jackson's testimony about McIntosh's statements did not warrant reversal.



8. The evidence was legally sufficient to permit a reasonable jury to identify Gray as Smith's accomplice in
the September 28 robbery, although the dissent would have found it insufficient.

9. The evidence was sufficient to support Gray's conviction for carrying a dangerous weapon because a
switchblade is dangerous by design and Gray admitted possessing it.

10. The evidence was sufficient to show that Smith harassed McIntosh with intent to hinder, delay, prevent,
or dissuade him from reporting a crime, and the jury instructions and indictment did not require reversal.

11. D.C. Code § 23-1328 creates sentencing enhancements rather than separate offenses; Gray's offenses-
during-release convictions had to be vacated, and the required enhancements had to be reflected in the
sentences for the underlying offenses.

12. The trial court properly ordered gun-offender registration, did not improperly consider Smith's prior
record, considered but declined youth-offender sentencing, and did not abuse its sentencing discretion.

KEY QUOTATIONS

“There was no common modus operandi.” (147 A.3d at 798)

“The details of the McIntosh robbery strongly suggested criminal propensity, rather than being fairly
probative of identity.” (147 A.3d at 801)

“Because the evidence of the September 21 robbery should not have been admitted as identity or context
evidence, and that error was unfairly prejudicial to appellants, we vacate their convictions for the September
28 robbery, and Smith’s related conviction for receiving stolen property, and remand those charges for further
proceedings.” (147 A.3d at 801)

“Rather, it requires that an enhanced sentence be imposed for any offense committed while on release.” (147
A.3d at 808)

FACTUAL BACKGROUND

On September 21, 2012, Gray and Smith, according to the government's evidence, robbed Gerald McIntosh on a
Metro train after Gray displayed a firearm and Smith directed him to take McIntosh's property. On September
28, McIntosh encountered the appellants again at a Metro station, where Smith assaulted him after asking
whether he was reporting them; shortly before that encounter, Katherine Takai was robbed of her cellphone by
three men on a Metro train, and the phone was later found near the location where Smith was arrested. The
September 21 and September 28 incidents involved different victims, different methods, and substantially
different evidence.

PROCEDURAL HISTORY

The Superior Court of the District of Columbia tried the robbery and related charges together. The jury convicted
both appellants of armed robbery based on the September 21 robbery and unarmed robbery based on the
September 28 robbery, along with other offenses; Gray was also convicted of offenses during release and
carrying a dangerous weapon, and Smith was convicted of receiving stolen property and obstruction of justice.
The Court of Appeals held that the September 28 robbery charges should have been severed, vacated the affected



convictions, directed correction of Gray's offenses-during-release judgments and sentence enhancements, and
affirmed the remaining judgments.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Vacate both appellants' convictions for the September 28 unarmed robbery of Takai and Smith's related
receiving-stolen-property conviction; if the government elects to retry those charges, conduct further
proceedings consistent with the opinion. Vacate Gray's offenses-during-release convictions and reform the
judgment to reflect the required offenses-during-release enhancements to Gray's armed-robbery and carrying-a-
dangerous-weapon sentences. Affirm the judgments in all other respects.
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