SUPREME COURT OF WASHINGTON

Ross v. Kirner

162 Wash. 2d 493 (2007) - Decided December 13, 2007

SUMMARY

The Washington Supreme Court held that the merger doctrine does not bar a negligent

misrepresentation claim arising from a real estate purchase and sale agreement. The court concluded

that the evidence did not establish negligent misrepresentation as a matter of law because genuine

issues of material fact remained, including reliance. It affirmed reinstatement of the claim and

remanded for further proceedings, while denying attorney fees to the seller.
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John Kirner petitioned for review after the Washington Court of
Appeals reversed the trial court's summary judgment dismissing Fred
Ross's negligent misrepresentation claim. The Supreme Court affirmed
reinstatement of the claim but rejected the Court of Appeals'
conclusion that Kirner had committed negligent misrepresentation as a

matter of law.

Summary judgment is reviewed by viewing the evidence and
reasonable inferences in the light most favorable to the nonmoving
parties. The court determines whether undisputed evidence establishes
the claim as a matter of law.
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QUESTIONS PRESENTED

1. Whether the merger doctrine barred Ross's negligent misrepresentation claim based on the purchase and

sale agreement and subsequent deed.

2. Whether the evidence established as a matter of law that Kirner committed actionable negligent

misrepresentation.

3. Whether Kirner was entitled to attorney fees as the substantially prevailing party on review.

HOLDINGS

1. The merger doctrine does not bar an action based on fraud or misrepresentation, including Ross's

negligent misrepresentation claim.

2. The evidence did not establish as a matter of law that Kirner committed actionable negligent

misrepresentation. Whether he did so presents genuine issues of material fact for trial.

3. Kirner was not entitled to attorney fees in the Supreme Court because he was not the substantially

prevailing party.

KEY QUOTATIONS

“A plaintiff claiming negligent misrepresentation must prove by clear, cogent, and convincing evidence that
(1) the defendant supplied information for the guidance of others in their business transactions that was false,
(2) the defendant knew or should have known that the information was supplied to guide the plaintiff in his
business transactions, (3) the defendant was negligent in obtaining or communicating the false information,
(4) the plaintiff relied on the false information, (5) the plaintiff’s reliance was reasonable, and (6) the false
information proximately caused the plaintiff damages.” (at 499-500)

FACTUAL BACKGROUND

Kirner agreed to sell Ross real property in Clallam County. Kirner knew of additional easements he had
previously deeded to his son but did not disclose them when the purchase and sale agreement was executed. A
later survey recorded additional easements, and the proposed deed referred to them without specifically
highlighting the change or including the survey; the transaction closed, Ross improved the property, and later

learned of the easements.

PROCEDURAL HISTORY

Ross sued Kirner, Clallam Title, and Ticor Title Insurance Company after learning of easements affecting
property he purchased from Kirner. Ross arbitrated his claims against Ticor, settled with Clallam Title, and
amended his claims against Kirner; Ticor, as Ross's subrogee, also asserted claims against Kirner. The trial court
granted Kirner summary judgment based on the merger doctrine and awarded him attorney fees. The Court of

Appeals reversed and remanded, and the Supreme Court granted Kirner's petition for review.

DISPOSITION
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REMAND INSTRUCTIONS

Remand to the trial court for further proceedings consistent with the opinion, including resolution at trial of the

genuine issues of material fact concerning negligent misrepresentation.
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