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SUMMARY

The Alabama Supreme Court reviewed a summary judgment entered for defendants in a dispute

involving investments in a limited liability company, alleged fraud, and related claims. The court

affirmed the judgment on the fraud count, concluding that the appellants waived an argument

concerning constructive notice and failed to provide sufficient evidence of later misrepresentations. It

reversed the judgment on the remaining counts and remanded because the defendants had not

established entitlement to summary judgment on those claims.
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The plaintiffs appealed a Rule 54(b)-certified summary judgment
entered by the Baldwin Circuit Court in favor of Confederate Money,

LLC, Gary Southworth, and Gerald McGill on all claims against them.

Summary judgment is reviewed de novo. The court determines
whether a genuine issue of material fact exists and whether the movant
is entitled to judgment as a matter of law, viewing the record in the
light most favorable to the nonmovant and resolving reasonable doubts

against the movant.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion under Rule 56(f), Ala. R. Civ. P.,, by refusing to continue the

summary-judgment proceedings to permit additional discovery.

2. Whether the Fogartys waived appellate review of the constructive-notice basis for summary judgment on

the fraud claim by failing to address that issue in their initial appellate brief.

3. Whether the evidence supported summary judgment on fraud claims based on alleged

misrepresentations occurring after the initial land-conveyance representations.

4. Whether summary judgment on the fraud count justified summary judgment on the Fogartys' remaining

13 counts.

HOLDINGS

1. The trial court did not exceed its discretion by refusing to continue the summary-judgment proceedings
because the Fogartys' Rule 56(f) affidavit was conclusory and did not specifically identify which

outstanding discovery was crucial or explain why it was essential to opposing summary judgment.

2. The summary judgment on the fraud count was affirmed insofar as it was based on the alleged
representations concerning conveyance of the property free and clear because the Fogartys waived
appellate review of the constructive-notice issue by failing to address it in their initial brief and raising it

for the first time in reply.

3. Summary judgment was affirmed as to the other aspects of the fraud count because the Fogartys offered
no evidence beyond the bare allegations of their complaint concerning alleged misrepresentations

occurring after the initial land-conveyance representations.

4. The trial court erred by entering summary judgment on all remaining claims because the defendants did
not establish that the statute of limitations applicable to the fraud count barred the other claims, many of
which were governed by different or longer limitations periods, and they did not make a prima facie

showing supporting judgment on those claims.

KEY QUOTATIONS

“"Our review is subject to the caveat that we must review the record in a light most favorable to the

nonmovant and must resolve all reasonable doubts against the movant."” (at 1229)

“"Therefore, to be considered sufficient and not merely \"conclusory,\" an affidavit in support of a
continuance under Rule 56(f) must specifically state what items of outstanding discovery are crucial and why
that discovery is essential to aid the nonmoving party in opposing the pending motion for a summary
judgment."” (at 1231)

“"When an appellant confronts an issue below that the appellee contends warrants a judgment in its favor
and the trial court's order does not specify a basis for its ruling, the omission of any argument on appeal as to

that issue in the appellant's principal brief constitutes a waiver with respect to the issue."” (at 1232)



FACTUAL BACKGROUND

The Fogartys invested nearly $200,000 in Confederate Money, LL.C, received an asserted 12.5% ownership
interest, personally guaranteed a $2.6 million construction loan, and later contributed additional funds based on
representations about the company's property, finances, and their ownership percentage. They later learned that
land represented as being conveyed to Confederate Money free and clear had been conveyed subject to a
mortgage that was paid off with part of the construction-loan proceeds. The Fogartys retained counsel in April

2002 and filed suit on January 14, 2004, asserting fraud and numerous other claims.

PROCEDURAL HISTORY

The Fogartys filed a 14-count action in the Baldwin Circuit Court alleging, among other claims, fraud, breach of
fiduciary duty, conversion, conspiracy to defraud, civil theft, and unauthorized practice of law. The defendants
moved for summary judgment, asserting that the fraud claim was barred by the two-year statute of limitations.
The trial court entered summary judgment on all claims against those defendants and certified the judgment as
final under Rule 54(b), Ala. R. Civ. P. The Supreme Court of Alabama affirmed the judgment on the fraud claim,

reversed it as to the remaining claims, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The cause was remanded for further proceedings consistent with the opinion; the summary judgment remained
affirmed as to the fraud count but was reversed as to the remaining claims.
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