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SUMMARY

The United States District Court for the District of Vermont denied defendants’ motion to compel,
motion for sanctions, and request for expenses in a putative class action arising from an alleged data
breach. The court held that the plaintiff’s delayed discovery responses were substantially justified by
agreed extensions and counsel’s illnesses, and that waiver of objections and an award of expenses
were unwarranted.
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DISPOSITION other

PROCEDURAL POSTURE Defendants moved to compel discovery responses and sought
sanctions, including waiver of objections and an award of expenses,
under Federal Rule of Civil Procedure 37. Plaintiff served the
outstanding discovery responses after the motion was filed and
opposed sanctions and expenses.

STANDARD OF REVIEW The court applied Federal Rule of Civil Procedure 37(a)(5)(A) to
determine whether expenses were required and whether an exception
applied, using an objective reasonableness standard for substantial
justification. It applied Federal Rule of Civil Procedure 33(b)(4) to
determine whether good cause excused untimely objections.
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QUESTIONS PRESENTED

1. Whether plaintiff's service of discovery responses after defendants filed their motion to compel required
an order compelling responses or otherwise left the motion subject to relief under Federal Rule of Civil
Procedure 37(a)(5)(A).

2. Whether plaintiff's delayed discovery responses were substantially justified or whether other
circumstances made an award of expenses unjust under Federal Rule of Civil Procedure 37(a)(5)(A).

3. Whether plaintiff's untimely discovery objections should be deemed waived under Federal Rule of Civil
Procedure 33(b)(4).

HOLDINGS

1. Production of discovery after a motion to compel is filed does not moot the motion for purposes of
determining expenses under Federal Rule of Civil Procedure 37(a)(5)(A).

2. The delayed production was substantially justified because much of the delay resulted from agreed
extensions and counsel's unforeseen illnesses objectively justified the remaining delay or, at minimum,
created a genuine dispute regarding its reasonableness.

3. An award of expenses and attorney's fees was not warranted because plaintiff's delay was substantially
justified, an award would be unjust under the circumstances, and defendants suffered insufficient
prejudice.

4. Plaintiff's untimely objections were not deemed waived because good cause excused the untimeliness
under Federal Rule of Civil Procedure 33(b)(4).

KEY QUOTATIONS

“The Court finds that unforeseen illness constitutes an objectively reasonable justification for delayed
production and, at the very least, creates a genuine dispute about whether counsel’s delay during his illness
was reasonable.”

“The Court similarly finds that an award of fees and expenses under these circumstances would be unjust.”

FACTUAL BACKGROUND

Defendants served their first set of interrogatories and requests for production on March 31, 2025. Discovery
was delayed by a court-approved stay pending mediation, agreed extensions, plaintiff's lead counsel's trial
schedule, and three illnesses affecting counsel in late March and April 2026. Defendants filed their motion to
compel on April 17, 2026, after which plaintiff served responses before filing her opposition. The existing
discovery and trial deadlines left several months for the parties to complete discovery, and the court found
insufficient prejudice to defendants.



PROCEDURAL HISTORY

Plaintiff filed a putative class action concerning an alleged data breach. Defendants served interrogatories and
requests for production, but responses were delayed during a court-approved stay for mediation, agreed
extensions, counsel scheduling issues, and counsel's illnesses. After defendants filed the motion to compel,
plaintiff served responses. The district court denied the motion to compel, the requests for sanctions, and the
request for expenses.
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