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SUMMARY

The Supreme Court of South Carolina held that a testamentary charitable trust could not be terminated

and its assets immediately distributed based on general powers granted to the trustee and personal

representative. The court also held that equitable deviation did not apply because no changed

circumstances justified altering the trust, and merger did not apply because it would frustrate the

testatrix's intent. The court reversed the probate and circuit courts and upheld the trust's requirement

that annual interest income be distributed to the beneficiaries.
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The Attorney General appealed a probate court order terminating a
charitable testamentary trust from its inception and ordering
immediate distribution of its assets. The circuit court affirmed, and the
Supreme Court of South Carolina certified the case from the Court of
Appeals pursuant to Rule 204(b), SCACR.

An action to construe a will is an action at law. In an appeal from a
bench trial, the appellate court's jurisdiction is limited to correction of
errors at law and will not disturb factual findings reasonably supported

by the evidence.
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QUESTIONS PRESENTED

1. Whether Item IX of the will authorized the trustee and personal representative to terminate the

testamentary trust from its inception and immediately distribute all trust assets.

2. Whether the equitable deviation doctrine permitted termination of the testamentary trust from its

inception and immediate distribution of its assets.

3. Whether the merger doctrine permitted termination of the testamentary trust and immediate distribution

of its assets.

HOLDINGS

1. Item IX's general grant of powers did not authorize the trustee or personal representative to terminate the
testamentary trust and distribute its corpus immediately. Read as a whole, the will required the assets to

remain in trust and required annual distribution of interest income.

2. Equitable deviation did not permit termination of the trust because the trustee failed to show changed
circumstances or conditions that were unknown to and unanticipated by the testatrix and that would

defeat or substantially impair the trust's purposes.

3. The merger doctrine did not terminate the trust because applying merger would defeat or frustrate the
testatrix's intent. Epworth, as trustee, held legal title and remained obligated to manage the assets and

distribute annual income according to the trust.

KEY QUOTATIONS

“A reading of the will and testamentary trust as a whole, giving due weight to all their provisions in an effort
to read them in harmony, reveals Testatrix did not intend by this phrase to give Trustee the power to terminate

the trust and immediately distribute all trust assets.” (167)
“The equitable deviation doctrine simply is not implicated in the present case.” (170)

“The merger doctrine will not be applied so as to defeat or frustrate the intent of Testatrix as revealed by an

interpretation of the provisions of her will and testamentary trust as a whole.” (172)

FACTUAL BACKGROUND

Mary Etta Johnson died testate on December 3, 1999. Her will devised certain assets to Epworth Children's
Home in trust, requiring annual payments to her sister for life, annual payments to Prospect Methodist Church
for as long as it existed, and payment of remaining interest annually to Epworth. The will also directed proceeds

from the sale of specified real property into the testamentary trust. Epworth later sought termination of the trust



and immediate distribution of its approximately $300,000 in assets, with the church agreeing to receive a lump

sum and the Attorney General opposing termination.

PROCEDURAL HISTORY

After Mary Etta Johnson's death, Epworth Children's Home, as trustee, petitioned the probate court to terminate
the testamentary charitable trust ab initio and distribute its assets in lump sums. The probate court granted the
petition, and the circuit court affirmed by adopting the probate court's order. The Supreme Court of South
Carolina accepted certification from the Court of Appeals, reversed the lower courts, and upheld the trust's

terms.
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