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SUMMARY

The Maine Supreme Judicial Court reviewed a judgment for an employee alleging constructive
discharge in violation of the Maine Whistleblowers' Protection Act. The court held that the value of an
employer-provided vehicle could not be included in the back pay award absent evidence of out-of-
pocket expenses resulting from its loss, but upheld the trial court's ruling on mitigation because the
appellate record was insufficient for review. The court reduced the judgment from $106,825 to
$84,175 and affirmed as modified.
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QUESTIONS PRESENTED

1. Whether the value of Ginn's use of an employer-provided vehicle for commuting could be included in
his back-pay award without proof that he incurred out-of-pocket expenses for the lost benefit.

2. Whether the Superior Court erred in concluding that Kelley failed to prove Ginn did not mitigate his
damages.

HOLDINGS

1. The value of Ginn's lost use of the company vehicle could not be included in the back-pay award
because Ginn presented no evidence that he incurred out-of-pocket expenses for the same or an
equivalent benefit after his employment ended.

2. The court did not reach the merits of the mitigation issue because Kelley failed to provide a sufficient
appellate record for review; the mitigation ruling therefore remained undisturbed.

KEY QUOTATIONS

“The purpose of back pay is to make the plaintiff "whole" and restore the plaintiff to a position where he or
she would have been if not for the unlawful discrimination.” (at 787)

“Absent any evidence that Ginn incurred out-of-pocket expenses as the result of his loss of the car provided by
Kelley, there was no basis to include the value of the benefit as part of the back pay award.” (at 788)

“The appellate record does not permit us to review the court's conclusion that it was not possible from the
evidence before it to determine the amount of income Ginn could have earned in mitigation.” (at 789)

FACTUAL BACKGROUND

Kelley employed Ginn as a salaried used-car sales manager and allowed him to use a company-owned vehicle to
commute. After Ginn made several complaints about Kelley selling used cars without first inspecting them,
Kelley eliminated his position and offered him hourly car-washing work, while immediately terminating his use
of the company vehicle. Ginn declined the new position, sued alleging constructive discharge under the Maine
Whistleblowers' Protection Act, and obtained a jury finding of unlawful employment discrimination.

PROCEDURAL HISTORY

After Ginn complained that Kelley sold used cars without inspecting them, Kelley eliminated his sales-manager
position and offered him lower-paid car-washing work. Ginn declined and sued, alleging constructive discharge
in retaliation for his complaints. A jury found unlawful employment discrimination and awarded damages; the
Superior Court reduced the jury's compensatory and punitive award to the statutory maximum and separately



awarded back pay, attorney fees, interest, and costs. On appeal, the Supreme Judicial Court of Maine reduced the
judgment by $22,650 for the improperly included vehicle benefit and affirmed the judgment as modified.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The judgment is reduced from $106,825 by $22,650 to $84,175, and, as modified, affirmed. The case is
remanded to the Superior Court for entry of a judgment consistent with the opinion.
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