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SUMMARY

The Kentucky Court of Appeals affirmed the dismissal of the Yorks' petition seeking de facto

custodian status and custody of their grandchild. The court held that a successor special judge could

revisit a prior interlocutory ruling on de facto custodian status before entry of final judgment. It also

held that substantial evidence supported the finding that the grandparents had not established the

statutory requirements because the father continued to exercise parental and custodial responsibilities.
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Grandparents appealed the Marshall Family Court's final judgment
dismissing their petition for de facto custodian status and custody of

their grandchild.

Jurisdictional questions were reviewed de novo. The appellate court
deferred to the family court's factual findings unless clearly erroneous
under CR 52.01, giving due regard to the family court's superior
opportunity to evaluate witness credibility and weigh conflicting
testimony. Whether the evidence constituted substantial evidence was

reviewed under the substantial-evidence standard.
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QUESTIONS PRESENTED

1. Whether a successor special judge may reconsider a prior special judge's interlocutory order finding that
the grandparents qualified as de facto custodians before entry of a final judgment.

2. Whether substantial evidence supported the family court's determination that the grandparents failed to

establish that they were the child's primary caregivers and financial supporters under KRS 403.270.

HOLDINGS

1. The successor special judge had authority to revisit the prior order because it was an interlocutory order
that did not adjudicate all rights of all parties, lacked CR 54.02 finality language, and remained subject

to revision before entry of final judgment.

2. The grandparents failed to establish by clear and convincing evidence that they were the child's primary
caregivers and financial supporters because the father continued to exercise parental responsibilities and

participate in the child's care and support.

KEY QUOTATIONS

“is interlocutory and subject to revision at any time before the entry of judgment adjudicating all the claims

and the rights and liabilities of all the parties.” (at 8)

“A grandparent who co-parents a child with the natural mother or father does not make the grandparent the
primary caregiver.” (at 12)

“We agree with Samantha that despite Joyce’s generous provision of care and financial support, under these
facts Joyce was simply parenting Child alongside Samantha due to Samantha’s continuing to exercise her
parenting time and to provide for and make decisions for Child during such parenting time.” (at 14)

FACTUAL BACKGROUND

The child was born in 2015, and the father obtained permanent sole legal custody in 2016. The child spent
increasing amounts of time with the maternal grandparents, including an almost full-time period during the
COVID-19 pandemic, while the father continued to maintain legal custody, medical and dental insurance,
involvement in major educational and medical decisions, visitation, and financial support. The grandparents
sought de facto custodian status and custody, but the successor family court judge found that the father had not

abdicated his parental role and that the parties had continued a cooperative caregiving arrangement.

PROCEDURAL HISTORY

The grandparents filed a petition for custody and de facto custodian status in the Marshall Family Court. An

earlier special judge entered an interlocutory order finding that they qualified as de facto custodians, but a



successor special judge later reconsidered that issue after additional evidentiary hearings and dismissed the
petition. The family court denied the grandparents' CR 59.05 motion, and the Kentucky Court of Appeals
affirmed.
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