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SUMMARY

The Seventh Circuit interprets Section 5(b) of the Illinois Workers’ Compensation Act concerning an
employer’s obligation to pay a statutory attorney’s fee when an employee’s tort recovery creates a
credit against future workers’ compensation payments. The court holds that the fee should be paid as
the employer realizes benefits from the credit, rather than deducted in advance from the credit based
on the maximum potential compensation award. The judgment affirming the district court is affirmed.
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QUESTIONS PRESENTED

1. Under section 5(b) of the Illinois Workers' Compensation Act, when an employee's tort recovery creates
a credit against uncertain future workers' compensation payments, must the employer pay the attorneys'
statutory 25 percent fee as the employer receives the benefit of the credit, or may the employer deduct
the projected fee immediately from the credit?

2. How should a federal court sitting in diversity predict the Illinois Supreme Court's interpretation of an
Illinois statute when Illinois intermediate appellate decisions provide incomplete or nonbinding
guidance?

HOLDINGS

1. The employer must pay the attorneys 25 percent of the reimbursement as the benefit from the tort
recovery accrues—here, periodically as the employer's credit eliminates weekly compensation
obligations—rather than deducting the projected fee immediately from the credit.

2. The federal court was not bound by Illinois intermediate appellate decisions that did not directly decide
the disputed fee method or were poor predictors of what the Illinois Supreme Court would hold.

KEY QUOTATIONS

“The purpose is evident; it is to give lawyers who confer a benefit on a third party, as these lawyers quite
plainly did, a claim against the third party for a 25 percent fee.” (623)

“The statute's purpose is clear: it is to make the employer pay 25 percent of the benefits which he derives
from the employee's tort recovery against a third party, as compensation for conferring those benefits.” (625)

FACTUAL BACKGROUND

In 1979, Mr. Dunbar was killed under circumstances making his employer liable for workers' compensation
benefits, and the Illinois workers' compensation commission ordered payments to his widow for burial expenses
and weekly compensation over a potentially lengthy period, subject to remarriage or death. The widow's
attorneys obtained a $325,000 tort settlement, which gave the employer a credit against future compensation
obligations after reimbursement for payments already made. The parties agreed that the attorneys were entitled
to a statutory fee equal to 25 percent of the employer's reimbursement but disputed whether the fee should be
paid periodically as the credit produced benefits or deducted upfront from the credit.

PROCEDURAL HISTORY

An Illinois workers' compensation claimant's attorneys obtained a tort settlement that reimbursed the employer
through a statutory credit against future compensation payments. The district court held that the attorneys'
statutory 25 percent fee should be paid as the employer's credit was used, rather than deducted immediately from
the credit. The employer appealed, and the Seventh Circuit affirmed.

DISPOSITION

affirmed
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