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SUMMARY

The New York Appellate Division, Third Department affirmed a judgment convicting Karim Thaxton,

upon his guilty plea, of criminal sale of a controlled substance in the third degree. The court held that

Thaxton knowingly and voluntarily waived his right to appeal, foreclosing his sentence challenge, and

that defense counsel's statement regarding the motion to withdraw the plea did not create an actual

conflict requiring assignment of new counsel.
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affirmed

Defendant appealed from a judgment of County Court convicting him
upon his guilty plea to criminal sale of a controlled substance in the
third degree. He challenged the validity of his appeal waiver, the
severity of his agreed-upon sentence, and the denial of his pro se

motion to withdraw his guilty plea without assignment of new counsel.

The court reviewed the validity of the appeal waiver and County
Court's handling of the motion to withdraw the guilty plea for legal
error, while considering whether counsel's conduct affirmatively
undermined the motion and created an actual conflict of interest.
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QUESTIONS PRESENTED
1. Whether defendant's waiver of the right to appeal was knowing, voluntary, and intelligent.

2. Whether the valid appeal waiver foreclosed defendant's challenge to the harshness of the agreed-upon

sentence.

3. Whether defense counsel's statement that he did not necessarily agree with the affidavit supporting
defendant's motion to withdraw his guilty plea created an actual conflict requiring assignment of new

counsel.

HOLDINGS

1. The waiver of defendant's right to appeal was valid because the court explained that the waiver was
separate and distinct from the rights automatically forfeited by the guilty plea, and defendant also

executed a comprehensive written waiver after reviewing it with counsel.

2. County Court did not err by failing to assign new counsel because counsel's statement that he did not
necessarily agree with the affidavit did not affirmatively undermine defendant's assertions or amount to

an adverse position creating an actual conflict of interest.

KEY QUOTATIONS

“It is well settled that a defendant has a right to the effective assistance of counsel on his or her motion to

withdraw a guilty plea” (*2)

“While defense counsel need not support a pro se motion to withdraw a plea, counsel may not become a
witness against his or her client, make remarks that affirmatively undermine a defendant's arguments, or
otherwise take a position that is adverse to the defendant” (*2)

“counsel takes a position adverse to his [or her] client when stating that the defendant's motion lacks merit,
or that the defendant, who is challenging the voluntariness of his or her guilty plea, made a knowing plea that
was in his or her best interest” (*2)

FACTUAL BACKGROUND

Thaxton pleaded guilty under a negotiated agreement to criminal sale of a controlled substance in the third
degree and agreed to waive his right to appeal. Before sentencing, he moved pro se to withdraw his plea,
asserting that it was not knowingly, voluntarily, and intelligently entered because of alleged deficiencies
involving an omnibus motion, hearings, and discovery. Defense counsel stated that he had notarized the
supporting affidavit but did not necessarily agree with its language. County Court denied the motion and
imposed the agreed sentence.



PROCEDURAL HISTORY

Pursuant to a negotiated plea agreement, Thaxton pleaded guilty and agreed to waive his right to appeal. County
Court denied his pro se motion to withdraw the plea and sentenced him as a second felony offender to 10 years

in prison followed by three years of postrelease supervision. The Appellate Division affirmed.
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