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SUMMARY

The Appellate Division, Second Department modified an order denying defendants' motion to dismiss
claims arising from escrow funds allegedly withheld after a demand for their return. The court
dismissed claims for which the plaintiff conceded deficiencies or untimeliness, including claims for
disgorgement for breach of fiduciary duty, while allowing contract, implied covenant, and conversion
claims against certain defendants to proceed. The court also dismissed the conversion claim against
Yilan Li because the complaint alleged only that she was Tang's wife.
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DISPOSITION other

PROCEDURAL POSTURE Defendants appealed from an order denying their CPLR 3211(a)
motion to dismiss multiple causes of action in an action involving
escrow funds, breach of contract, breach of the implied covenant of
good faith and fair dealing, and conversion.

STANDARD OF REVIEW On a CPLR 3211(a)(7) motion, the court accepts the complaint's
allegations as true, affords the plaintiff every favorable inference, and
determines whether the alleged facts fit within any cognizable legal
theory. On a CPLR 3211(a)(1) motion, dismissal is proper only when
documentary evidence utterly refutes the allegations and conclusively
establishes a defense as a matter of law. On a CPLR 3211(a)(5)



statute-of-limitations motion, the defendant bears the initial prima
facie burden of establishing that the limitations period expired.
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QUESTIONS PRESENTED

1. Whether defendants established that Qiao lacked standing to assert claims concerning the escrow funds.

2. Whether collateral estoppel barred Qiao's claims based on a prior criminal proceeding.

3. Whether documentary evidence conclusively refuted Qiao's allegations or established a defense as a
matter of law under CPLR 3211(a)(1).

4. Whether the complaint stated a conversion claim against Tang and Tang, P.C., and against Li.

5. Whether the contract, implied-covenant, and conversion claims were barred by the statute of limitations.

6. Whether the first, fourth, sixth, seventh, and ninth causes of action were subject to dismissal based on
pleading deficiencies or untimeliness.

HOLDINGS

1. Defendants failed to establish prima facie that Qiao lacked standing because Qiao was a party to the two
2011 agreements at issue.

2. The court was not required to decline enforcement of the agreements because neither contract was illegal
on its face.

3. Collateral estoppel did not warrant dismissal because defendants failed to establish that the source of the
escrow funds had been litigated and decided in the prior criminal proceeding.

4. The defendants' submissions did not justify dismissal because they did not utterly refute Qiao's
allegations or conclusively establish a defense as a matter of law.

5. The complaint adequately stated a conversion claim against Tang and Tang, P.C., but failed to state a
conversion claim against Li.

6. The second and third causes of action and the eighth cause of action against Tang and Tang, P.C. were
not shown to be time-barred because those claims accrued in August 2022 when the defendants refused
Qiao's demand to return the escrow funds.

7. The first, fourth, sixth, seventh, and ninth causes of action were dismissed because the plaintiff conceded
that the fourth cause of action failed to allege an essential element of disgorgement for breach of



fiduciary duty and that the other identified causes of action were time-barred.

KEY QUOTATIONS

“A conversion takes place when someone, intentionally and without authority, assumes or exercises control
over personal property belonging to someone else, interfering with that person's right of possession” ([*2])

“A breach of contract cause of action accrues at the time of the breach, even when no damage occurs until
later, and even though the injured party may be ignorant of the existence of the wrong or injury” ([*3])

“However, where possession is originally lawful, such causes of action do not accrue until the owner makes a
demand for the return of the property and the person in possession of the property refuses to return it” ([*3])

FACTUAL BACKGROUND

In 2011, Tang and Tang, P.C. agreed to hold certain funds belonging to Qiao in escrow. Qiao alleged that in
August 2022 Tang and Tang, P.C. refused to return the escrow funds after Qiao demanded their return. The
complaint alleged that Tang and Tang, P.C. exercised unauthorized control over a specifically identifiable fund,
while its only allegation against Li was that she was Tang's wife.

PROCEDURAL HISTORY

Qiao commenced the action in Supreme Court, Queens County, against John Yong Tang, Tang, P.C., Yilan Li,
and others. The defendants moved under CPLR 3211(a) to dismiss the first, second, third, fourth, sixth, seventh,
eighth, and ninth causes of action. Supreme Court denied the challenged branches of the motion, and the
Appellate Division modified the order by dismissing the first, fourth, sixth, seventh, and ninth causes of action
against the defendants and dismissing the eighth cause of action against Li, while affirming the order in all other
respects.

DISPOSITION

other

REMAND INSTRUCTIONS

The order was modified to grant dismissal of the first, fourth, sixth, seventh, and ninth causes of action against
Tang, Tang, P.C., and Li, and to grant dismissal of the eighth cause of action against Li. As modified, the order
was affirmed insofar as appealed from.
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