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SUMMARY

The Northern District of California denied defendants’ motion to dismiss an action challenging the
refusal of a U.S. Embassy consular officer to accept a directly filed Form I-130 petition. The court
held that the Foreign Affairs Manual provided a meaningful standard for reviewing the agency’s
exercise of discretion under the Administrative Procedure Act and that consular non-reviewability did
not categorically apply because no visa application had been denied. The court also held that the U.S.
citizen plaintiff plausibly alleged a protected property interest in his own I-130 petition under Ninth
Circuit precedent.
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PROCEDURAL POSTURE Plaintiffs brought claims under the Administrative Procedure Act, the
Fifth Amendment Due Process Clause, and the Declaratory Judgment
Act challenging the denial of a request to directly file a Form I-130
petition at the U.S. Embassy in Djibouti. Defendants moved to dismiss
under Federal Rule of Civil Procedure 12(b)(6).

STANDARD OF REVIEW On a Rule 12(b)(6) motion, the court accepts factual allegations as
true, construes the pleadings in the nonmoving party's favor, and
determines whether the complaint contains sufficient factual matter to
state a plausible claim for relief.

PRECEDENTIAL VALUE unpublished district court order; nonprecedential
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QUESTIONS PRESENTED

1. Whether the consular officer's denial of Saleh's request to direct-file an I-130 petition was committed to
agency discretion by law and therefore categorically unreviewable under the Administrative Procedure
Act.

2. Whether Saleh alleged a constitutionally protected property interest in his own I-130 petition sufficient
to support a due process claim.

3. Whether the doctrine of consular non-reviewability barred claims challenging the denial of a request to
direct-file an I-130 petition rather than a denial of a visa application.

HOLDINGS

1. The decision to deny a request to direct-file an I-130 petition was not categorically committed to agency
discretion by law because the Foreign Affairs Manual supplied meaningful standards for reviewing
whether the agency rationally exercised its discretion in light of exceptional circumstances, including
threats to personal safety.

2. Saleh adequately alleged a constitutionally protected property interest in the adjudication and approval
of his own I-130 petition, even though his daughter had no constitutional right to immigrate and Saleh
did not have a liberty interest in his daughter being admitted to the United States.

3. Consular non-reviewability did not bar plaintiffs' claims because the challenged action was not a denial
of a visa application; it was a denial of Saleh's request to direct-file his own I-130 petition with the
Embassy.

KEY QUOTATIONS

“The Court agrees with Plaintiffs that this well-established policy supplies a meaningful standard to review
agency actions under Heckler and its progeny.” (at 8)

“Using these standards, a consular officer’s decision to deny a direct filing based upon a finding that the
circumstances do not meet the FAM’s definition of “threats to personal safety” is reviewable by the Court
under the APA.” (at 9)



“He has a clearly established property interest in his own petition to establish that S.M.A.F. is his daughter
under Ching, and this interest is entitled to the protections of due process.” (at 11)

FACTUAL BACKGROUND

Mahmood Saleh, a naturalized U.S. citizen, sought to file a Form I-130 petition for his minor daughter,
S.M.A.F., who was born after USCIS approved an I-130 petition for Saleh's wife and apparently required a
separate petition to immigrate to the United States. Because Yemen was unsafe and Saleh's family was residing
in Djibouti under precarious and financially burdensome circumstances, Saleh requested to direct-file the
petition at the U.S. Embassy in Djibouti under the Foreign Affairs Manual's exceptional-circumstances policy.
The Embassy denied the request after communications between Saleh's counsel, the Embassy, and a U.S.
Attorney.

PROCEDURAL HISTORY

Plaintiffs filed this action after the Embassy denied Saleh's requests to directly file an I-130 petition for his
minor daughter. Defendants moved to dismiss, arguing that the decision was committed to agency discretion,
that plaintiffs lacked a constitutionally protected interest, and that consular non-reviewability barred the claims.
The court denied the motion to dismiss in its entirety.
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